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FIRST   NATIONAL  FINANCE   CORPORATION, 

etc. 

Appellee 

vs. 

100  NORTH  LA  SALLE  STREET  BUILDING 
CORPORATION,  et  al , 

Defendants  below 

On  appeal  of: 

100  NORTH  LA  SALLE  STREET  BUILDING 

CORPORATION,  etc. 

Appellant 


100  NORTH  LA  SALLE  STREET  BUILDING 

CORPORATION,  etc. 

Appellant 

vs. 

LA  SALLE  NATIONAL  BANK,  as  Successor, 

etc.  et  al, 

Appellees 
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APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 


LA  SALLE  NATIONAL  BANK,  as  Successor, 

etc. 

Appellee 

vs. 
100  NORTH  LA  SALLE  STREET  BUILDING 
CORPORATION,  etc.  et  al, 

Defendants  below 
On  appeal  of: 
100  NORTH  LA  SALLE  STREET  BUILDING 

CORPORATION,  etc. 

Appellant. 

PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Leave  to  appeal  "within  one  year"  from  judgments  on  its  suit 

and  two  counterclaims  for  indemnity  was  granted  petitioner,  100 

North  La  Salle  Building  Corporation.  111.  Rev.  Stat,  ch.  110,  I  76 

(1959).   The  petition  joins  the  Building  Corporation  suit  against 

the  La  Salle  National  Bank,  successor  trustee,  and  Wilkinson  & 

Company  and  J.  C.  Wilkinson,  individually,  with  two  counterclaims 

by  the  Building  Corporation  against  the  same  Bank  as  successor 

trustee  and  a  cross  complaint  against  the  First  National  Finance 
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Corporation,  owner  of  166  West  Washington  Building.   After  the 
trial  court  directed  verdicts  in  favor  of  the  Building  Corporation 
and  Chadwick,  in  the  subrogation  suits  for  damages  against  them, 
these  indemnity  claims  were  submitted  to  the  court  without  a  jury. 
The  court  found  for  the  Bank,  as  defendant  and  counter-defendant, 
and  for  the  Finance  Corporation,  as  counter-defendant,  and  entered 
the  judgments  accordingly. 

In  this  court  the  petitioner,  Building  Corporation,  asks  that 
if  this  court  should  reverse  and  remand  the  judgments  for  it  and 
Chadwick  on  the  negligence  claims, it  should  also  reverse  and  re- 
mand the  judgments  for  the  Bank  and  the  Finance  Corporation  in 
the  indemnity  claims.   The  Bank  and  Finance  Corporation  in  this 
court  asked  that  the  judgment  in  their  favor  on  the  indemnity 
claims  should  be  reviewed  on  the  merits. 

We  need  not  discuss  the  merits  of  the  "indemnity  claims."   It 
is  our  opinion  that  the  court  should  have  deferred  its  judgment 
on  these  claims  until  the  ultimate  disposition  of  the  negligence 
cases.   When  the  trial  court  entered  the  indemnity  claim  judg- 
ments it  had  already  directed  verdicts  in  favor  of  the  Building 
Corporation  and  Chadwick  on  the  issue  of  liability  for  damages 
accruing  out  of  the  fire  in  the  170  West  Washington  Building. 
When  the  indemnity  claims  were  submitted,  therefore,  there  was 
not  before  the  trial  court  the  ultimate  determination  of  the 
damages  upon  which  claims  for  indemnity  could  be  based. 

Further,  the  record  is  not  clear  that  the  trial  court  intend- 
ed to  pass  on  the  merits  of  the  "indemnity  claims"  when  it  de- 
cided against  the  Building  Corporation  on  them.   And  if  the  court 
did  not  pass  on  them,  an  injustice  would  result  if  we  passed  on 
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them  now.   It  is  no  answer  to  say  that  the  Building  Corporation 
induced  the  court's  judgment.   When  the  decision  was  made  there 
was  no  justiciable  controversy,  at  least  not  completely,  on  the 
claims.   If  we  were  to  decide  the  merits  now,  in  the  absence  of 
hearing  on  damages,  it  is  not  unlikely  that  we  would  thereby 
piecemeal  the  litigation  and  later  have  the  claims  again  before 
us.   We  conclude  that  the  judgments  were  premature. 
For  the  reasons  given, the  judgments  are  reversed. 


EEVERSED. 


/ 

BURMAN  AND   ITORPHY,    J.J.,    CONCUR. 

ABSTRACT    ONLY. 
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them  now.  It  is  no  answer  to  say  that  the  Building  Corporation 
induced  the  court  "^s  judgment.  When  the  decision  was  made  there 
was  no  justiciable  controversy,  at  least  not  completely,  on  the 
claims.  If  we  we^e  to  decide  the  merits  tiow,  in  the  absence  of 
hearing  on  damages,  it  is  not  unlikely  that  vje  would  thereby 
piecemeal  the  litigation  and  later  have  the  claims  again  before 
us.   We  conclude  that  the  judgments  vjere  prematui'e. 

For  the  reasons  given,  the  judgments  are  reversed  and 
remanded. 

REVERSED  AND  REMANDED. 


BURMAN  AND  MURPHY,  J. J. 5  CONCUR. 
ABSTRACT  ONLY. 
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GEORGE  V.  STANLEY, 


Appellee 


Vs. 


ROBERT  H.  GARDNER,  a  minor  and 
HARRY  H.  GARDNER,  individually 
and  as  guardian  ad  litem  of 
ROBERT  H.  GARDNER, 

Appellants. 


APPEAL  FROM 
TOWN  COURT  OF  CICERO 
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PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  property  damage  suit  resulted  in  judgment  on   the  plead- 
ings, against  defendants,  after  the  trial  court  denied  their 
motion  to  change  venue  and  to  dismiss  for  want  of  jurisdiction. 
Defendants  appealed. 

Plaintiff's  automobile  and  that  of  Harry  Gardner  driven  "by 
Robert  Gardner,  a  minor,  collided  in  a  Chicago  intersection. 
Plaintiff  began  suit  in  the  town  court  of  Cicero  and  summons  was 
served  on  defendants  where  they  resided  in  Chicago.   The  court 
denied  defendants'  motions  for  transfer  to  a  court  of  proper 
venue  and  to  dismiss  for  want  of  jurisdiction  of  the  subject 
matter. 

The  sole  question  is  whether  the  town  court  of  Cicero  was 
the  proper  venue  for  this  cause  of  action  arising  from  a  trans- 
action no  part  of  which  occurred  in  Cicero,  defendants  not  re- 
siding in  Cicero  and  summons  having  been  served  outside  of 
Cicero. 

The  Supreme  Court  of  Illinois  recently  decided  the  case  of 
People  ex  rel.  Norwegian-American  Hospital,  Inc.,  v.  Sandusky, 


2. 

NO.  36158,  Jan.  20,  I96I.   That  was  a  petition  for  an  original 
mandamus  to  compel  a  judge  of  the  town  court  of  Cicero  to  ex- 
punge an  order  denying  a  motion  to  transfer  to  a  proper  venue, 
an  action  based  on  tort, no  part  of  which  occurred  in  Cicero, and 
defendant  neither  residing  in  Cicero  nor  doing  business  there. 
The  Supreme  Court  awarded  the  writ  compelling  the  transfer  of  the 
case  to  the  Circuit  Court  on  the  ground  that  the  town  court  of 
Cicero  was  not  the  proper  venue. 

In  opposing  the  application  for  the  mandamus  writ  the  de- 
fendant, Sandusky,  raised  the  same  questions  that  are  raised  in 
the  case  before  us.   The  questions  were  answered  in  favor  of  the 

defendant. 

The  Sandusky  decision  controls  the  decision  here.   The  town 
court  of  Cicerc  is  not  the  proper  forum  for  this  suit.   The  judg- 
ment is  reversed  and  the  cause  remanded  with  directions  to  order 
the  transfer  of  the  cause  in  accordance  with  defendants'  motion. 

REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 

BURIIAN  AND  MURPHY,  JJ.  ,  CONCUR. 
ABSTRACT  ONLY. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff- Appellee, 

vs. 


APPEAL  FROM 
MUNICIPAL  COURT  OF 
OAK  PARK,    ILLINOIS 


) 


if^ 


NORMAN  MENDOZA, 

Defendant -Appellant,     ) 

MR.    JUSTICE  BURMAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  was  charged  with  having  stolen  lour  Dcdge  spinner  type 
hubcaps.     The  trial  court  found  him  guilty  af*er  a  ;riai  witroui  a  jury.     He 
was  sentenced  to  the  House  of  Correction  for  one  year  and  fined  $100.  GO  plus 
costs.     On  motion  of  defendant  to  vacate  the  judgmert,   the  trial  court,   on 
April  16,   1960,    sustained  the  finding  of  guilty  and  the  judgment  order  for 
the  fine  and  cos's  and  he  set  aside  the  one  year  sentence  n  ihe  House  of 
Correction.     Defendant  appeals. 

Defendant  contends  that  ihere  was  a  failure  to  prove  that  the  four 
hubcaps  charged  in  the  information  to  have  been  s'der  by  him  were  actually 
the  property,    goods,   and  chattels  of  the  complaining  witness.     He  argues 
that  there  was  a  failure  to  prove  the  corpus  delicti  beyond  a  reasonable 
doubt  and  that  the  conviction  should  therefore  be  reversed. 

On  November  8,    1959,    George  Kcurcs.   ■'he  ccmflaining  witness, 
parked  his  car  at  midnight  in  a  gas  station  at  ~he.  corner  of  Madison  and 
Taylor  Streets  in  Oak  Park.     At  7:00  or  8.00  o'eio  vk  the  r.e.xt  morning  he 
found  his  car  had  four  flat  tires  and  four  hubcaps,    vaiued  aboai.  $60   00     were 
missing.     He  subsequently  went  to  the  Oak  Park  police  stat..on  and  AcTS  pre- 
sent when  the  Police  Cf-ptain  questioned  three  boys,    one  of  whom  was  defendant. 


Two  of  the  boys  admitted  they  took  the  hubcaps.     Mr.   Kouros  was  shown  four 
hubcaps  which  were  taken  from  the  trunk  of  the  Chevrolet  the  boys  were  driv- 
ing and  which  were  introduced  into  evidence  at  defendant's  trial. 

At  the  trial  Kouros  said,    "I  can't  identify  these  as  my  caps.     They 
look  like  them.  "    Police  officers  Stenger  and  McCloskey  testified  that  on  No- 
vember 8,    1959,    at  2:35  A.    M. ,    while  riding  in  a  squad  car  in  the  vicinity 
of  the  gas  station,   they  noticed  a  car  backing  out  of  the  alley  onto  Taylor 
Street.     Two  boys  ran  and  got  into  the  car,    a  1957  Chevrolet  with  no  rear 
license  plates.     They  pulled  alongside  and  put  the  spotlight  on  it,   and  saw  one 
person  at  the  wheel  and  two  boys  in  the  back  seat  of  the  car.     The  car  pulled 
away  from  them  at  a  high  rate  of  speed  and  eluded  them.     They  radioed  other 
cars  and  in  a  short  time  they  learned  by  radio  that  the  car  had  been  appre- 
hended.    They  recognized  the  boys  as  the  ones  they  saw  at  the  gas  station 
and  after  a  search  of  the  car  found  four  hubcaps  in  the  trunk  of  the  car.     They 
also  noticed  fresh  blood  stains  in  the  car. 

Officer  Stenger  testified  that  he  noticed  that  defendant's  hands  were 
cut.     Stenger  further  testified  that  Cragen,   one  of  the  three  boys,    stated  at 
the  police  station  that  they  had  been  to  a  drive-in  restaurant,    saw  a  car  in 
the  gas  station,   and  decided  to  take  the  hubcaps;    and  that  Cragen  related  that 
he  and  Mendoza  each  took  two  hubcaps  and  cut  their  hands  taking  them.     Officer 
Stenger  stated  further  that  the  boys  admitted  they  had  other  hubcaps  and  that 
Mr.   Kouros  said  his  hubcaps  had  locks  on  them.     Police  Captain  Nester  of 
Oak  Park  testified  he  talked  to  the  defendant  and  to  his  two  companions  in  the 
station  with  Officer  Stenger  and  Mr.   Kouros  present.     Mendoza  said  they  all 
had  the  idea  of  taking  the  hubcaps,   and  another  boy  said  the  tires  went  flat 
when  they  took  the  caps  off. 
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Mrs.    Helen  Lynch  testified  that  at  2:30  A.    M. ,   while  in  her  home 
near  the  gas  station,    she  heard  scraping  on  metal  and  saw  two  figures  taking 
hubcaps  off  the  Dodge  car.     She  called  her  husband,    George  Lynch,    who 
testified  that  his  wife  called  him  over  and  through  their  window  they  saw 
two  men  flee  ing  in  a  Chevrolet  car  and  a  police  car  following  them.     Ten 
minutes  later,    Mr.    Lynch  said,    he  saw  a  Dodge  with  no  hubcaps  and  four 
flat  tires. 

At  the  close  of  the  People's  evidence,   the  defendant  moved  for  a  not 
giailty  finding,    claiming  that  the  state  failed  to  prove  him  guilty  beyond  a 
reasonable  doubt.     When  the  motion  was  overruled  the  defendant  elected  to 
stand  on  his  motion  and  offered  no  evidence.     The  court  found  the  defendant 
guilty  and  sentenced  him  to  one  year  in  the  House  of  Correction  and  fined 
him  $100.00.     The  trial  judge  vacated  the  jail  sentence  and  let  the  fine  of 
$100,  00  stand  after  hearing  a  motion  for  new  trial.     Neither  this  court  nor 
the  trial  court  relies  on  the  judicial  confession  made  after  conviction  to 
support  this  conviction. 

Counsel  for  defendant  demonstrated  in  open  court  during  oral  argu- 
ment before  us  that  the  four  hubcaps  received  in  evidence  did  not  have  locks 
on  them  and  therefore  could  not  have  been  the  property  of  the  complaining 
witness.     On  this  basis  defendant  argues  there  was  a  failure  to  prove  the 
corpus  delicti  beyond  a  reasonable  doubt  and  seeks  to  reverse  the  judgment. 
In  support  of  this  position  defendant  cites  People  v.    Wallace,    303  111.    504; 
People  V.    Maruda,    314  111.   536;    and  Bishop  v.    People,    194  111.   365.     In 
Wallace  tnere  was  no  evidence  that  defendant  took  hogs  belonging  to  the 
complaining  witness;    in  Maruda  there  was  no  proof  of  a  larceny  other  than 
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defendarAt's  extra-judicial  confession,   which  he  repudiated  in  court;    in  Bishop 
there  was  no  evidence  that  wire  sold  by  defendant  was  stolen  from  the  com- 
plaining witness. 

The  theory  of  defendant  that  the  State  must  prove  that  the  hubcaps 
found  in  defendant's  car  and  introduced  in  evidence  were  the  propeity  of  the 
complaining  witness  is  unfounded.     These  exhibits  were  not  necessary  to  prove 
the  crime  charged.     Defendant  is  not  on  trial  for  stealing  these  particular 
hubcaps,   but  for  stealing  hubcaps  belonging  to  George  Kouros,     In  the  case 
at  bar  the  defendant  was  seen  at  the  place  of  the  theft  by  two  police  officers 
about  the  same  time  that  Mrs,    Lynch  and  her  husband  saw  two  beys  stealing 
hubcaps.     The  police  officers  and  the  Lynches  testified  that  *he  boys  fled  the 
scene.     Flight  is  also  a  circumstance  which,    considered  with  all  the  ether 
evidence,   tends  to  prove  his  guilt.     People  v.    Dukes,   12  111.    2d  334.     The  de- 
fendant had  ample  time  to  throw  the  stolen  hubcaps  from  the  fleeing  car  before 
he  was  apprehended;    it  is  not  incumbent  upon  the  State  to  find  and  introduce 
into  evidence  the  stolen  property  when  there  is  otherwise  sufficient  evidence 
to  sustain  the  conviction,    even  if  the  other  evidence  is  entirely  circumstantial. 
See  People  v.    Russell,   17  HI.    2d  328.     In  addition,    defendant  made  statements 
before  several  witnesses  that  he  stole  the  hubcaps  belonging  to  complainant. 
The  Lynches  testified  that  soon  after  the  boys  fled  they  saw  a  Dodge  car 
stripped  of  four  hubcaps  with  four  tires  flat,    which  was  the  condition  of  the 
Kouras  car  when  the  latter  saw  it.       Thus  we  have  evidence  that  a  crime  was 
committed  and  defendant  linked  directly  to  it.     To  establish  the  corpus  delicti 
the  test  is  whether  the  whole  evidence  proves  that  a  crime  was  committed 
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and  the  defendant  committed  it.     People  v.    Miller,   13  IlL    2d  84,    cert.   den. 
357  U.    S.   943.     We  hold  that  the  facts  established  the  corpus  delicti  beyond 
any  reasonable  doubt. 

The  judgment  and  the  fine  are  supported  by  the  evidence, 

JUDGMENT  AFFIRMED. 

KILEY.    P.   J.   AND  MURPHY.    J.    CONCUR. 
ABSTRACT  ONLY. 
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STATC   OF   ILLINOIS 
APPELLATE   COURT 
THIRD   DISTRICT 


General  No.  10? 20 


Coe  Investment  Company,  a  corporation, 

Plaintiff -Appellant 
and  Cross  Appellee, 

vs . 

e.  Jay  Boss, 

De  fend ant- Appe 1 lee 
and  Cross  Appellant. 
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Agenda  No.  16 


Appeal  from  the 
Circuit  Court  of 
Sangamon  County 


ROETH,  Justice. 

On  August  16,  1955,  plaintiff  confessed  judgment  in  the 
amount  of  $3,818.80  against  defendant  and  his  wife  on  a  promissory 
note.   Subsequently  the  judgment  was  opened  up  and  defendants 
were  granted  leave  to  plead.   The  answer  filed  by  defendants 
denied  execution  and  delivery  of  the  note  and  denied  consideration 
for  the  note.   Three  affirmative  defenses  v;ere  filed.   On  this 
appeal  we  are  only  concerned  with  one  affirmative  defense.   This 
alleged  in  substance  that  defendants  were  induced  to  execute 
the  note  for  the  purpose  of  shov?lng  their  good  faith  of  going 
into  business  with  one  Eddy  Howard  and  upon  condition  that  said 
note  would  not  be  used  unless  a  certain  loan  whic^  defendants 
had  applied  for  at  a  bank  was  approved,  and  by  plaintiff's  officer 
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representing  to  defendants  that  the  business  of  Eddy  Howard  was 
good,  profitable  and  sound.   It  is  alleged  that  the  representations 
were  relied  on,  that  they  were  false  and  known  to  be  so  and  that 
they  v«re  knowingly,  wilfully  and  maliciously  made  by  plaintiff's 
officer  with  intent  to  deceive  the  defendants.   It  is  not  contended 
by  counsel  for  plaintiff  that  the  allegations  of  the  affirmative 
defense  were  not  sufficient  to  allege  fraud.   Prior  to  trial  the 
wife  of  defendant  died  and  on  plaintiff's  motion  the  cause 
proceeded  only  as  to  defendant  C.  Jay  Boss,   The  jury  returned 
a  verdict  for  defendant  and  answered  nine  special  interrogatories 
in  the  affirmative.   The  answers  to  the  special  interrogatories 
were  consistent  ^?ith  the  general  verdict.   The  basic  questions 
presented  to  us  by  this  appeal  are  (1)  the  verdict  and   answers 
to  the  special  interrogatories  are  contrary  to  the  manifest  weight 
of  the  evidence  and  (2)  the  court  erred  in  giving  certain  instruc- 
tions. 

The  record  before  us  reveals  that  Eddy  Howard  was  in  the 
business  of  buying  and  selling  used  automobiles.   His  brother, 
WilliaTTi  Howard,  the  son-in-lat-:^  of  defendants,  worked  for  Eddy 
Howard  as  a  salesman.   The  plaintiff  floor-planned  Eddy  Howard's 
purchases.   In  other  words,  when  Eddy  Howard  would  buy  a  used 
car  plaintiff  furnished  the  money  and  Eddy  Howard  would  deoosit 
the  title  certificate  with  plaintiff.   When  he  sold  the  car  he 
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would  pick  up  the  title  certificate  anc  deliver  it  to  the 
purchaser  and  then  settle  with  plaintiff  for  the  amount  due 
plaintiff  as  to  that  car. 

Prior  to  the  signing  of  the  note  in  question  on  July  13, 
1955,  Eddy  Howard  haiJ  5  used  cars  under  the  foregoing  floor  plan 
with  plaintiff.   On  varying  dates  he  had  sold  these  5  cars  and 
had  picked  up  the  title  certificates  but  had  failed  to  thereafter 
make  settlement  with  the  plaintiff  for  these  cars.   These  cars 
were  noted  on  plaintiff's  records  as  having  been  "sold  out  of 
trust". 

On  July  11,  1955,  William  Howard  and  his  vife  came  to  see 
the  wife  of  defendant.   They  proposed  that  the  defendants  purchase 
2/3  of  Eddy  Howard's  business  with  an  understanding  that  they 
would  subsequently  sell  a    1/3  interest  to  /illiani  Howard ,  their 
son-in-law.   Eddy  and  ivilliaoi  were  to  carry  on  the  business  of 
selling  used  cars  and  defendant's  wife  was  to  be  the  bookkeeper. 
The  same  afternoon  Eddy  Howard  called  and  then  catne  to  defendant's 
home  and  talked  to  defendant's  wife.  The  tentative  figure  for 
buying  into  the  business  was  around  $3,000.00,  which  sum  vas 
allegedly  to  be  used  to  pick  up  10  certificates  of  title  on  used 
cars,  held  by  plaintiff.   This  was  the  amount  of  money  allegedly 
owed  to  plaintiff  on  the  10  cars  and  when  paid  the  parties  would 
own  the  10  cars  and  was  the  way  defendants  were  to  buy  into  the 
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business.  Defendants  had  no  cash  or  liquid  securities  and  the 
only  way  they  could  obtain  the  necessary  funds  was  to  mortgage 
their  home.  The  next  day  Eddy  Howard  and  William  Howard  took 
defendant's  wife  to  a  bank  where  she  applied  for  a  real  estate 
loan  in  the  amount  of  $3,300.00,  the  amount  suggested  by  Eddy 
Howard.  They  were  told  that  it  would  take  several  Jays  before 
it  could  be  determined  whether  the  application  would  be  approved. 

In  the  late  evening  of  the  following  day  Eddy  Howard, 
William  Howard  and  defendant's  daughter  again  came  to  defendant's 
home.   On  this  occasion  Eddy  Howard  presented  defendants  with 
the  note  in  cuestion  in  this  suit.  The  note  In  question  had 
previously  been  prepared  by  one  Marge  Veith,  an  employee  of  the 
plaintiff,  at  the  direction  of  Sara  M.  Coe ,  the  owner  and  president 
of  plaintiff.   The  amount  of  the  note  was  arrived  at  by  a  compu- 
tation by  her  of  the  amount  owed  plaintiff  by  Eddy  Howard  for 
the  5  cars  which  had  been  sold  out  of  trust.   Eddy  Howard  told 
defendants  that  Coe  wanted  a  confirmation  that  they  intended 
buying  into  the  business  in  order  to  hold  the  10  cars  and  that 
the  note  wouldn't  be  binding  unless  their  application  at  the 
bank  for  a  loan  was  approved.   It  is  a  fair  inference  from  the 
record  that  from  this  conversation  with  Eddy  Howard,  defendants 
were  under  the  impression  that  they  were  executing  the  note  in 
question  to  show  good  faith  to  plaintiff  of  their  intention  of 
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doing  what  they  supposed  they  were  doing,  natnely,  buying  into 

the  business  by  purchasing  10  car  titles  and  that  the  note  was 

to  be  subsequently  returned  and  if  their  application  for  a  loan     * 

at  the  bank  was  not  approved  the  deal  was  off.   It  was  not  revealed 

to  the  defendants  that  the  note  was  to  be  used  to  pay  Eddy  Hov;ard's 

debt  to  plaintiff  growing  out  of  the  sale  of  the  5  cars  out  of 

trust,   'v'ith  the  foregoing  assurances  defendants  signed  the  note. 

The  following  day  Marge  Veith  called  the  defendant's  wife, 
at  the  direction  of  Sam  W.  Coe ,  to  verify  the  sign<atures  on  the 
note.  Karge  Veith  at  this  titne  was  a  cashier  and  steno  clerk 
who  checked  credit,  accepted  payments  on  loan  accounts,  typed 
papers,  made  bank  deposits,  took  applications  for  loans  and 
approved  the  same.   Defendant's  wife  testified  that  on  this 
occasion  she  told  Marge  Veith,  "You  know  this  note  isn't  to  be 
used  unless  we  get  a  loan  on  the  house"  and  that  Marge  Veith  said 
she  understood.   The  record  shows  that  the  latter  conversation 
was  denied  by  the  said  Marge  Veith.   The  daughter  of  the  defendants 
was  present  in  her  parents  home  at  the  titm^  of  the  above  alleged 
conversation  and  her  version  of  what  her  rnother  said  over  the 
phone  was  that  her  mother  said,  "Those  are  our  signatures"  and 
also,  "This  is  a  conf irvtiation  that  ve  are  going  into  business 
on  those  cars"  and,  "No,  that  is  just  a  confirmation  that  v.-e  are 
going  to  buy  those  cars". 
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The  record  further  shows  that  at  one  tiaie  Eddy  Howard  had 
12  or  14  used  cars  In  a  used  car  lot.   At  the  direction  of  a 
Mr.  Springer,  who  worked  for  Sam  'W.  Goo,  7  or  8  of  these  cars 
were  removed  from  Eddy  Howard's  lot  and  transferred  to  another 
lot.   These  cars  had  ail  been  floor  planned  with  the  plaintiff. 
The  remaining  cars  were  old  ones  and  not  under  floor  plan  to 
plaintiff.   There  is  some  dispute  as  to  when  this  occurrence 
took  place.   One  witness  fixed  the  time  as   being  about  two  weeks 
before  July  13,  1955,  and  after  the  5  cars  had  been  sold  out  of 
trust  and  Mr.  Springer  fixing  the  time  as  sometime  in  August, 
1955. 

The  alleged  fraudulent  statements  alleged  to  have  been  made 
by  Sam  W.  Coe  were  in  response  to  a  telephone  call  by  the  wife 
of  C.  Jay  Boss,  defendant,  to  Sam  ','.  Coe.   She  testified  that 
on  July  12,  prior  to  the  note  episode,  she  called  Sam  Coe   to 
inquire  about  Eddy  Hov;ard's  business  and  to  find  out  if  he  was 
making  money  and  was  a  good  salesman.   Sam  Coe  told  her  Eddy 
Howard  was  a  very  good  salesman  and  that  his  business  was  making 
money.   When  she  suggested  they  were  thinking  about  going  into 
business  with  Eddy  Howard,  Sara  Coe  suggested  that  Eddy  Howard 
should  discharge  a  certain  salesman  and  should  also  sell  lower 
priced  used  cars.   He  also  said  that  as  far  as  he  knew  the  business 
was  showing  a  profit  and  that  it  would  be  alright  to  go  into 
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business  v/tth  Eddy  Howard.   This  telephone  call  to  Sam  ''.  Coe 
was  trade  at  the  suggestion  of  defendant  C.  Jay  Boss  and  the 
conversation  was  later  coiwnunicated  to  him.   Sam  Coe  did  not  take 
the  witness  stand  to  deny  the  foregoing  conversation  or  in  any 
way  explain  it. 
t  ^     >-\  Counsel  for  plaintiff  admit  that  Eddy  Howard  perpetrated 
a  fraud  upon  defendants  and  that  this  fraud  induced  the  defendants 
to  execute  the  note  in  question.   They  contend,  however,  that 
Sam  Coe  was  guilty  of  no  wrongdoing.   Consequently  they  reason, 
that  there  V7as  no  evidence  to  tie  in  Sam  Coe  with  Eddy  Howard's 
wrongdoing  and  that  therefore  the  verdict  is  contrary  to  the 
manifest  weight  of  the  evidence.   ..'e  do  not  subscribe  to  this 
line  of  argument.   The  evidence  is  ample  in  this  record  frois 
which  the  jury  could  conclude  that  the  business  of  Tddy  Howard 
was  in  £  precarious  position  and  that  Satri  Coe  was  aware  of  this 
fact  at  the  time  he  talked  to  Mrs.  Boss.   At  that  time  Eddy  Howard 
owed  him  $3,300.00  for  5  cars  sold  out  of  trust.   If  the  testimony 
of  yilliam  Hov^ard  is  believed  by  the  jurj',  Sam'  Coe  had  undertaken, 
prior  to  July  13,  to  protect  himself  against  further  such  defal- 
cations by  Eddy  Howard,  by  taking  possession  from  Eddy  Howard  of 
7  or  S  cars  under  floor  plan  to  plaintiff.   The  jury  could  well 
infer  and  conclude  that  Sam  Coe  saw  an  opportunity  to  recoup  his 
losses  on  the  5  cars  sold  out  of  trust  when  he  talked  to  Mrs.  Boss 
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and  assured  her  that  nil  vras  t/ell  vitb  Fddy  Howard.   V/e  are 
therefore  nf  the  opinion  thpt  the  mjpstion  of  fraud  on  the  part 
of  Sam  Coe  was  essentially  a  jury  question  and  the  verdict  is 
not  contrary  to  the  manifest  tiieight  of  the  evidence. 
I  1* A^  Plaintiff  assigns  ap  error  the  giving  o^  defendant's 
instructions  I,  4,  5  and  6.   Instruction  fl   related  to  the 
affirmative  defense  of  fravtd.   Instruction  #4  related  to  the 
defense  of  lack  of  consideration  and  instructions  ^^5  and  #6 
dealt  in  varying  language  with  the  ruestion  of  delivery.   As 
heretofore  noted,  there  viare   tnultiple  defenses  relied  upon  by 
defendant.   Tc  intelligently  instruct  the  jurj'  it  \jp,p   necessary 
to  co-'^er  each  of  these  defensef  by  v^eparate  instructions. 
Courts  of  reviet-'  have  frequently  stated  that  the  function  of 
instructions  is  to  advise  the  jury  of  the  pertinrnt  lar  in 
language  appropriate  for  its  irmediate  application  tn  the  case, 
and  the  test  is  not  v.7hat  tneaning  counsel  can  at  leisure  attribute 
to  them  bvit  hov  and  in  vjhat  sense,  under  the  evidence  before  them 
and  the  circupstances  of  the  trial,  ordinary  nien  acting  as  jurors 
V'ill  understand  the  instructions  considered  as  a  series  ( Re  1  vi t z 
y.  Chicago  Rapid  Transit  Co..  ?27  111.  207,  21!';  158  N.E.  ?80). 
Many  of  the  objections  of  counsel  for  plaintiff  arr,  hypercritical. 
We  also  consider  the  fact  that  this  case  has  been  tried  three 
times.   The  first  jury  was  unable  to  agree.   The  second  jury 
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found  for  the  defendants  and  a  new  trial  was  granted.   The  jury 

upon  the  third  trial  likevrise  found  for  defendant.   Undoubtedly, 

through  three  trials,  the  instructions  bearing  upon  the  issues 

have  had  a  thorough  screening  by  court  and  counsel.   The  instructions 

when  considered  as  a  series  are  sufficiently  accurate  to  v;arrant 

our  holding  that  no  reversible  error  was  con'tnitted. 

Tu  O  ^y  3  cross  appeal  defendant  challenges  the  action  of  the 

trial  court  in  setting  aside  the  answer  to  Special  Interrogatory  f9. 

This  interrogatory,  which  was  ansvjered  in  the  af  firtnative ,  was: 

"Were  said  representations  made  knovjingly, 
vrilfully  and  maliciously  by  Plaintiff  through 
its  officer  or  agent?" 

The  answer  was  set  aside  by  the  court  on  its  own  motion  and  both 
counsel  appear  to  be  in  agreement  that  the  basis  for  so  doing, 
was  that  the  trial  judge  was  of  the  opinion  that  this  finding, 
particularly  as  to  malice,  ^-.'ss  against  the  manifest  weight  of 
the  evidence.   By  another  interrogatory  the  jury  found  that  the 
representations  were  known  by  the  plaintiff  to  be  false.   The 
action  of  the  court  as  to  interrogatory  #9  docs  not  therefore 
destroy  the  finding  as  to  one  of  the  basic  elements  of  fraud. 
The  deterrrdnation  of  whether  the  answer  to  this  special  interroga- 
tory was  against  the  manifest  weight  of  the  evidence  was  primarily 
the  function  of  the  trial  judge.    On  the  record  before  us  we  are 
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not  disposed   tc  disturb  th.?  action  of  the    trial  court   in  this 
regard. 

Accordingly  the   ju-Jgirent  of   tha   Circuit   Court  of   Sangamon 
County  vdll,   in  all   respects,   bo   affirned. 

AffirttK'.d, 

Carroll,  Presiding  Justice,  and  Reynolds,  Justice,  concur. 
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General  No.    10331 

Joe  Hvans,   doing  busineas  as  Joe  I 

Evens  and  Sons,  l 

I 
Pldintif f-App©llee,        I 

i 


vs. 
Frenk  t.  Ovens, 


i 
I 

Defendant-iinvell'^nt,      i 


agenda  No,  & 


Appeal  from  the 
Circuit  Court  of 
McLean  County. 


REYNOLIS,   J, 

Joe  FIvftns  sued  Frank;  6,   Owens  for  th-a   su»  of   JJISIS.OO 
ol«i'^ed  to  b@  the  belaaoe  due  hie.  under  fin  oral   contract   for 
work  porforaed  &nd  a^terials  furniohed  by  the  plaintiff  to 
improve  n  certain  street  in  Blooxaington,   Illinois,      Orisin^slly, 
pli^'intlff  furnished  nieteriale  and  did  work  on  the  job  for  one 
Jdaiefi   i'usstingss,    a   son-in-law  or  the  defendant's  v/iie.      Hastings 
did  not  pay,   and  dt  a   aioeting   in  the  ofrice  of   the  defondant, 
there  was  an   or«l   syreeiEent  aade  betve^sn  the  pidintiif  ^nd 
defendant  for  the  plaintiff  to  finish   the  work  on   the  street. 
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The  plaintiff  contends  that  the  defendant  agreed  to  pay  the 
entire  contract  price  for  the  Job,  including  the  amount  owed 
by  Hastings,  and  the  defendant  contends  that  he  agreed  to 
pay  $300.00  for  the  completion  of  the  work  and  that  there  was 
no  agreement  on  his  part  to  nay  for  Hasting' s  debt.  Plaintiff *8 
records  showed,  that  in  addition  to  the  amount  of  $1042,00  owed 
by  Hastings,  the  plaintiff,  after  the  agreement  with  the  defend- 
ant, performed  services  and  fvumished  materials  to  the  amount 
of  t 522, 75.  The  cause  was  tried  before  a  jury  and  the  jury 
foxind  for  the  plaintiff  and  against  the  defendant  and  assessed 
the  amovmt  owed  by  the  defendant  to  the  plaintiff  at  11267.00, 
Judgment  was  entered  upon  the  verdict  and  the  defendant  appeals 
to  this  court. 

The  defendant  defended  on  the  grounds  that  he  did  not 
assume  the  debt  of  Hastings  and  further  that  the  Statute  of 
Frauds  controlled  and  the  contract  being  an  oral  contract,  he 
was  not  bound  for  the  debt  of  Hastings.  The  pertinent  section 
of  the  Statute  of  Frauds  relied  upon  by  the  defendant  provides 
that  no  action  shall  be  brought  to  charge  a  defendant  upon  any 
special  promise  to  answer  for  the  debt  of  another  person,  un- 
less the  promise  or  agreement  upon  which  said  action  is  brought 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  signed 
by  the  party  to  be  charged  therewith.  There  is  no  dispute  that 
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the  contract  was  oral,  but  the  plaintiff  takes  the  position 
that  there  was  testimony  that  defendant  received  some  benefits 
in  the  completion  of  the  work  on  the  street,  and  that  an 
original  agreement  was  entered  into  between  the  parties  that 
would  not  be  within  the  Statute  of  Frauds.  Or,  altexmatively, 
that  a  novation  was  created,  whereby  the  defendant  aasximed 
the  original  obligation  of  Hastings,  In  order  to  decide  these 
questions  it  is  necessaiTr  to  examine  the  evidence.  It  is  not 
disputed  that  James  Hastings  owed  the  plaintiff  the  sura  of 
illOh2,CO   for  work  and  materials  furnished;  that  Hastings  did 
not  pay  the  plaintiff;  that  the  plaintiff  had  quit  work  on  the 
project;  that  later,  plaintiff  met  the  defendant  at  the  defend- 
ant's office  and  defendant  promised  to  pay  plaintiff  #300,00 
to  complete  the  work;  that  later,  by  a  check  drawn  on  his 
wife's  account,  defendant  did  pay  plaintiff  the  1300, 00. 

The  testimony  of  the  plaintiff  that  there  was  an  agreetaent 
by  the  defendant  to  pay  for  the  whole  job,  that  is,  Hastings' 
indebtedness  to  the  plaintiff  and  the  money  necessary  to  finish 
the  job,  is  flatly  contradicted  by  the  defendant.  The  agree- 
ment was  made  in  the  office  of  the  defendant  and  no  other  person 
was  present.  The  pa^^ntient  of  §300.00  is  not  in  dispute  but  the 
method  of  payment  and  the  place  of  payiaent  is  disputed.  The 
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plaintiff  tostififjci  Uvit  th«  defendant  ca&is  to  his  houso, 
pulled  out  a  ch«ck  book,  wroto  th©  check  «nd  handod  it  to 
biia,     Th«  defendant's  wife  testified  thsit  the  plaintiff 

c«ine  to   h'.'X  hous®  in  reflnonse  to  e   call   from  her  «nd  picked 
up  the  ch©ok.     Th*.t  th©  check   was  aade  out  by  54rs,   Ovrana 
and  th?Jt   it    was  paid  out  of  h®r  account   is  borne  out  by 
other  eiridenc®. 

Plaintiff  contsndo  thiit  a  novation  of  the  original 
contract  betwtjan  the  plaintiff  ^nd  Kaatinge  was  cx*<at«3d  by 
the  ayrQoaent  between  plaintiff  and  defendant  Oweus,     To 
support  this  position  the  teatiraony  muKt  be  clear  and  ccnvin- 
cing.     The   ostablishraant  of  r:    novotion  is  ^m  ^itfirjKativ® 
laatter  and  th«9  burden  is  an  th©  party  claiaimi  tho  novcstion 
to  "^sta-- lish   it  by  cle-ftr  ^nd  aonvincintj  proof,     liovation 
is  th«i  substitution  of  a   new  obliqation  for  <i,n  existing  one 
and  must  b«  mi'-^e  by  contrrict.     iCarra.ker  v^    Sdcjli^ac.ri.,   101  ill, 
App,   23.     As  said  in  that   ca;.«,   peye  29,   "The  oriyinul  agreeiient 
of  which  novation  is  soutjiht  must  be  abaolut«ly  extinguiished, 
and  the  new  agresBaent  substituted  for  it.     The  extincjuishment 
of   th«  original  obligation  constitut-ss  the  cansideration  for 
the  new  one,     All  the  parties,    not  only  to  th<*  new  contract, 
but  also  to  the  one  for  which  the  new  contract  is  substituted. 
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must  consent  to  tho  novation;   the  paxtios  to  the  original 
contruct  f.uGt   consent  in  order  to  hwvc  that  oxtinyuishcd, 
and  the  pcirtiotis  to  th®  new  contrcict  in  order  to  hove  a 
valid  obligiition  subatituted  lor  the  old.'*     In  nofiaan  v. 
Chicago  Leagi^Q  1^,^)11  plub.   19&  111.  App.   24S,   the  ejssentittl 
requieites  of  a  nov^stion  wertj  held  to  b®  a  previous  valid 
obliyatioij,   tho  csgreemant  of  ail  th«  parties  to  a  new  con- 
tract,  tho  extinguisiiueiit  or  the  old  contract  and  the  valid- 
ity of  the  new  one,     Novation  is  never  pxeouidod  but  is  an 
afiirmcitive  def ena®  tiud  xaust  b®  proved  by  cleesr  and  coiapetent 
l«yal  evidence.     Lurnatt  v«   i.&^t  i^&dison  wtatta  oanJc.    37 S  111* 
402,     in  this  case  ther^-  in  no  evidence  to  show  th«a,t  Hastings 
assented  to  the  subsstitution.     Intent   is  another  tmcaasaxy 
«l«m«nt  ot   novation  ^txa  the  deiendant  denies  not  only  the 
Buljetitution  but  any  int«nt  to  subatitut©.     i'mv  v.   t<6ll6_ce« 
339  111,   /ipp.   573.     1'he  complaint  doess  not  rjile-ye  a  nov^'tion, 
but   an  original  \ind©rta;i!:in9  on  th«  pcirt  of   tha  derendcmt. 
It  ia   ti-.o  opinion  oi   this  coxirt  th&t  th«  n®c©cisary   aleiitoints 
of   novation  are  lacking  in  thi©  record  and  th&t  tlie  tritil 
court  erred  in  eubiaittinv^  to   the  jury  Pl&intifi's  Instructions 
Ho,   1  and  5,     hoithar  oi   thtjii®   instructions  was  a  correct 
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fltatament  of  the  X&m  a»  to  nov-ition  and  they  ere  further 
srronevus  for  the  reason  that  taking  the  evidence  of  the 
plaintiff  as  true,   the   evidence  ttiils   to  show  novation. 

If  there  was  no  novtxtion,   the  plaintiff  as  an  elter- 
netive,   conten<J8  th<at  a  aubsoquent  original  rtgreoaent  waa 
Bade  between  the  perties,   a  i*irt  of  which  involved  the 
defendant  agreeing  to  pay  the  outatfanding   indebtedness  of 
Hastings  to  the  plaintiff.     To  take  this  nev*  contract  out 
of  the  Statute  of  Frauds,    plaintiff   tak«s  the  position  that 
the  defendant   received  addition&l  consideration  for  the  new 
eontr<'ct.     To  supvort  this  contention  thvit  the  aefendunt  had 
s.n  interest  in  tho  completion  of  th©   street  work:  and  there  wag 
a  valid  considorcition  for  the  inclusion  of  the  debt  of   ttastinys 
to  the  plaintiff,   the  plaintiff  presented  evidence  that  the 
defendant  was  »   trustee  tor  certain  property  on  the  street 
and  that  KastinQS  was  the  son-in-low  of  the  defendcmt's  vife, 
I'here  was   sose  .stteapted  testimony  to  show  th^At  Mrs,   C-v^ens 
was  an  officer  of  a  corporation  known  as  Jira  liastintis.   Inc. 
but  nothimj  definite  was  shown  in  this   reyt^rd.     There  was  no 
evidence  that  the  defendant  vcif<  in  any  te=ay  connected  with  Jim 
Hastings,    Inc,     There  was  soEie  evidence  as  to  a  surety  bond  by 
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tlio  d«fendaut   in  co:m«ction  with  the  etroet  vvork,  but  again, 
the  record  fails  to  sliow  aiiy  definite  connection  or  the  cioJrend- 
ant  with  th«   street  project, 

ihe  toirdan  oi  proviny  that  the  new  agx«efii«nt  in  whiai\ 
the  dofendtmt  proiaiaed  to  pisy  not  only  the  coat  or  couploting 
tha  Job,  but  th«  existixvj   indebtediiess  or  hastinys,   is  an 
affiratitive  aattox  And  the  burden  or  proving  it  is  upon  the 
plaintiff*     This  proof  must  be  by  clear  end  competent  legal 
ttvidttnce.     Undoubtedly,   there  vas  a  now  and  subsequent  agree- 
nent  between  the  jjartias  tc  coi&plate  the  work  on  tho  straet. 
Vi'hathar  it  wds  for  ^30^,00,   or  any  iiaitation  of   cost  was  ayroed 
upon,   is  icoiiatexial,     rtcoording  to  plaintiff's  recordt>,  ha 
furnished  labor  and  iaat®ri«ls  to  th«j  esiount  of  3522,75,  baaed 
viix>n  this  part  of  the  agreement.     For  this  he  has  h*sm\  peiid 
$300,00  leaviny  a  balance  due  hia  for  this  work  of  ^222,75, 
The  question  ox   the  defendant  assxuaing  the  fxsyaent  of  iiastings' 
Indebtedness  in  the  new  ayreeroent  is  one  where  the  plaintiff 
»ay6  he  did  and  the  derendtint  s<iye  he  did  not,     1'he  weight  of 
the  testimony  is  even,     The  ©vicience  ds  the  interest  oi   the 
defendant  in  the  completion  of  the  street,   or  the  relationship 
of  the  defendant's  wife  to  iiastinys,  while  inferential  of  an 
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int©r'-'r't  on  the  part  oi    the  dofondf:int,   is  aot   suffioient  to 
prove  an   ©aaoRtial   ttleraont    in  tii©  plaint iii'e  coi;;**,   lUoteily, 
that  there  >mf;  a  aonsid»r<-<tion  ilowiittv^  to  the  deianaant  froa 
the  new  a^jrotytent,   udkiiVo,'  th«  now  agreaj>©nt  an  irnJtsfxjncient  and 
original  liability  on  tho  p^^rt  oi:   the  doi(^ud«int,     /issuiuino  that 
the  defwnimt   entered  into  a   n«w  itcjreeiuent   i'or  the  co-'apletxon 
of  th«  straat  work  hy  the  plaintiff,   this  only  binds  hiia  for 
the  payjJiont  of   this  new  work,      unlese  it  can  l.&  proved  that 
thoro  wcis  a  legal  coiiaideri- tion  for  htm  to  aseuiue  the  ptiyaent 
of   HaBtings*  debt  to  th®  pluintifi,   the  ayreojuont,   if  jaade  rua 
claimed  by  tho  dofend^int,  etili  coues  within  the  atottute  of 
Frauds  and  cfinnot  b«3  enforoed  by  th*  piaintirf.     i-v  proiaist*  to 
pay  the  dei>t  of  another  i&  within  th©  iitatute  unlfiar>  it  is 
founded  upon  a  nev  end  indepandqnt   con3i'.i®r..tion  pasjiing  bat^-jeen 
th©  a<jwly  contrdcting  parties  ^nd  inaependent  oi   the  oriyinal 
contract.     In  the  absence  of  such  a  consiJercition  the  proxaise  is 
collst^ral,     And  a  collateral  promise  ^.hether  itsade  before  or 
aftor  or  conteuporaneuus  with  tha  promise  of  th©  prifa«ry  or 
origin<il  debtor  i*  void  unlci;^^  in  writing,     i^auglilin  v«   l^c-.lton« 
200  111.  App,    342.     The  prowise  to  pay  tho  dobt  of  another  after 
tho  sa&s  is  incurred  is  void  unless  jnau®  upon  d  consideration 
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and  reduced  to   writing.     Lake  Viev  iiosp.  i<avii,,.    i,tc..   v. 
Kicholson,    202  111,  Ap^*,    205;   Save  rat -t^^ber  1  rir4tini^  Co,   Inc»« 
Y,   V. right,    301  111,   App,   421,     A  cc>lii:torcti  ur.Jortukiuy  to 
pay  the  d«bt  of  another,  vithout  any  beuofit  aowing  to  the 
proaisor,   not  in  viritins),   is  void  un^Jer  tl;e  statute,     iilagdgl 
V.    grlckacrt.    157   111.  App,    615, 

iiQiii  thii   QviaoAce  of  &n  interest  of  the  defandant   in  tho 
stre«t   improvecient  is  vague  and  uucert^iin  <it  ueat,     Th©  taoti- 
nony  ox    the  plaintiff  thiit  the  defendant  un.j«rtook  in  the  now 
agraaaent   to  pay  the  dobt  of  HriStinys,  it  ylven  full  credit, 
is  contradicted  by  equally  cradibla  avidence  oi   th«f  daiendc-'nt 
that  he   did  not  so  agree;   th<it  he  agreed  to  pay  the  §300,00 
for  the  new  vork,   and  that  the  debt  of  Hastings  was  not  aention- 
ed  or  discussed.      To  take  the  all9.ged  agreement   of   th<a   defendtsnt 
to  pay  KastinQs'   debt  to  the  plaintiff  out  of  the  statute  of 
Freuda,  a  new  conoidercition  h<id  to  be  proved,  or  th^jre  hed  to  be 
shovn  a  benefit  iaovin^  to  the  defendant,   that  would  import  a 
consider -it ion.     This  the  plaintiff  h:r.a  failed  to  prove. 

The  judgaent  is  r-^versod  and  rejuanded  with  instructions  to 
enter  judgment  for  the  plaintiff  end  against  the  defendant  in 
the  amount  of  S222.75, 

1  eversed  and  reaanded  with  directions, 

CAEPOLL,   P.J.   and  ROETH,   J.,   concur . 
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Cen.  No,  11416 


Cti^t 


Ai^enda  1 


IN     THE 

APPELLATE  GOURT  OF  ILLINOIS 

SECOND  DI3TKICT  -  SSJOND  DIVISION 
FBBRUAEI  TELa<5,A.D.  I96I 


p  ^  Hhu 


iOBERT  C.   JAHIIKB,  a  minor,   by  and 
through  his  father  and  next  friend, 
CLAP.EKCE  JAHFJKE, 

Plaintiff -Respondent , 


vs. 


TWELVE  AND  rWEi?r-TTO  CORFOKATIOI], 
a  corporatioa, 

Defendant-Petitioner, 


} 


Petition  for  Leave 
to  Appeal  frora  the 
Circuit  Court  of 
Lake  County  from 
an  Order  Granting 
New  I'rial. 
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GROS,   P.   J. 

The  defendant,  T'welve  a.^d   iVej^.ty-Tv/o  Gorporatioii,  a  corpor- 
ation, has  appealed,  pursuaxit  to  a  petition  for  leave  to  appeal, 
£ranted,   fron  tihat  ptrt  of  an  order  of  March  25,  i960  of  the  Cir- 
eiiit  Court  of  Lake  Clouiity  allowiiig  the  plaiTitiff»s  post  trial  iso- 
tion  for  a  new  trial  as  to  this  defeadant  ai'id  granting  a  new  trial 
as  to  this  defendaiit,     jio  brief  lias  been  filed  by  the  plaintiff, 
Robert  C.   Jahnko. 

Complaint  3  were  filed  in  the  court,   bolow  on  behalf  of  the 
plaintiff,  seeking  daraares,  on  the  .rround  of  negligence,   from  the 
driver  of  an  automobile,   Frank  Douglas,  and,  under  what  is  cosa- 
flionly  referred  to  as  the  dran  shop  act,    frow  two  separate  defend- 
ants at  whoee  establishments  Frank  Douglas  had  allegedly  purchased 
or  been  piven  alcoholic  liquor  prior  to  the  accident.     The  com- 
plaints were  filed  in  two  separate  suits  which  were  consolidated 
for  trial. 
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Ihe  Jujry  returned  a  verdict  firidinp:  the  defendant  Frank 
Douglas  guilty  and  assesaing  damages,  and  finding  the  defendant 
Twelve  and  Twenty- Two  Corporation  and  the  other  defendant  not 
guilty.  A  special  iaterrofatory  had  been  submitted  to  the  jury, 
without  objection  by  the  plaintiff,  and  the  jury  made  a  special 
finding  thereon  that  Frank  Dou&Las  had  not  been  sold  or  £;iven  al- 
coholic liquor  by  this  defendant.  The  general  verdict  and  the 
special  findinr  of  fact  oa  the  special  interrogatory  were,  there- 
fore, consistent,  Judpieuta  were  entered  on  this  verdict  the  day 
that  it  was  returned,  March  16,  i960. 

Then  a  post  trial  notion  for  new  trial  or  judgment  notwith- 
standing the  verdict  was  filed  by  the  plaintiff,  The  plaintiff's 
post  trial  faotion  alleged,  so  far  as  laaterial,  that  the  verdict  was 
contrary  to  the  law  and  the  evidence j  it  was  against  the  manifest 
weight  of  the  evidenoei  thers  was  ao  evivlance  to  support  the  ver- 
dict i::   favor  of  this  defendiiut;  and  the  evidence  affirmatively 
established  tha'c  the  defendant.  Twelve  and  Twenty-T'wo  Corporation, 
sold  or  gave  alcoholic  liquor  to  Frai.".k  Ikmglas. 

The  defendant  contends  that  iu  the  absque©  of  any  specific 
objection  to  the  special  finding  of  fact  by  the  jury  on  the  spec- 
ial interrogatory  the  plaintiff  and  the  trial  court  were  conclus- 
ively bound  thereby,  and,  therefore,  the  trial  court  coxild  not, 
as  a  matter  of  law,  graiit  the  plaintiff  a  new  trial  as  to  this  de- 
fendant • 

The  special  i/iterrogatory  was,  of  course,  on  a  raaterial 
qviestion  of  fact:  CH.  110  ILL,  liEV.  3TA1S..  1959«  Par.  65.  and 
the  finding  thereon  is  decisive  of  aa  essential  fact  upon  which 
liability,  or  no  liability,  of  this  defendaiit  depends. 

The  plaintiff's  post  trial  laotion  did  not  mention  the  spec- 
ial finding  of  fact  on  the  special  interrogatory,  or  raise  any 
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question  as  to  or  make  any  objection  to  the  special  findinf  of 
fact 4  nor  did  the  plaintiff  tmYe  separately  to  set  aside  the  spec- 
ial findia£-  of  fact.      The  question  ia  not  p3?«aerved  by  the  gener- 
al objections  in  the  post  trial  motion  that  the  verdict  is  con- 
trary to  the  law  asid  evidence,  or  the  ntanifest  weight  of  the  evi- 
dence,  or  that  thei'e  was  no  evidence  to  support  the  verdict  for 
this  defendant,  or  that  th©  evidence  established  this  defendant 
•old  or  cave  alcoholic  liquor  to  Frank  Bou^fcas*     A  party  is  con- 
clusively bound  by  a  special  finding  of  fact  by  a  jury  in  answer 
to  a  special  interrogatory  unless  specific  objection  thereto  is 
made  in  or  the  question  is  raised  irt  th®  trial  court  in  th© 
party's  post  trial  fijotion  or  action  to  set  aside  the  special  find- 
ing of  fact.     The  objection  to  a  special  finding,  in  order  to  be 
effective,  nust  be  specifics     'tfE3ILm:B  v,  IgWAI.^SE  PUBLIC  SSIIVICS 
CO.    (1956)  11  111,  App,    (2)  10;   IjUBCrTQl.  v,   CRAHS  CO.    (1939)  302 
111.  App,    pSj   TAAO:  v.   gIGHIK)RST   (1931)   3M  111.   50^ J      BRIrlS  v> 
^^tDgLM£fi-£S.i   (1919)   237  111.  11?   BRANT  v.  C,   AWQ  A,   R.R,  GO^ 
(1920)  294  111.  606. 

We  are  of  the  opinion  that,  uncter  th®  circumstances,  be- 
cause of  the  failure  of  the  plaintiff  specifically  to  object  ia 
soaje  proper  aanner  to  the  special  finding  of  fact  on  the  special 
interrogatory,  both  the  plaintiff  and  th©  court  are  conclusively 
bound  by  th©  special  finding  of  fact. 

Accordingly,  therefore,  the  order  of  the  Trial  Court  to 
the  extent  it  allows  the  plaintiff's  post  trial  motion  for  a  nein 
trial  as  to  this  defendant  a:id  grants  a  new  trial  as  to  this  de- 
fendant is  reversed  and  this  cause  is  renanded  with  directions  to 
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deny  the  post  trial  motion  as  to  this  d«f«nd«uit  and  enter  judgment 
on  the  verdict  i*;  favor  of  this  defendant. 


RE7»tSBD  AliD  RSMANOEB, 
With  Oirections, 
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IN  THE 
APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT,  FIRST  DIVISION 
OCTOBER  TERM,  A.D.  I960 


JESS  G.  KELSEY,  doing  business  as 
K  &  K  Cleaners, 

Plaintiff -Appellee , 


vs. 


A  &  E  MACHINERY  CO.,  INC.,  a 
corporation. 

Defendant- Appellant . 


Appeal  from  the 
Circuit  Court, 


Winnebago  County. 


McNEAL,  J.  - 

This  is  an  appeal  by  the  defendant,  A  and  E  Machinery  Co., 
Inc.,  from  a  Judgment  for  $5000  entered  on  a  verdict  in  favor  of  the 
plaintiff,  Jess  G.  Kelsey,  doing  business  as  K  and  K  Cleaners. 

Plaintiff  Kelsey  was  the  operator  of  a  dry  cleaning 
establishment  and  had  been  engaged  in  that  business  for  about  thirty 
years.   On  February  l4,  1957^  defendant  sold  plaintiff  a  "30  lb. 
synthetic  dry  cleaning  unit  complete  with  still,  filter,  pxomp,  cooker" 
for  $5225,  under  a  conditional  sales  contract.   Other  equipment  Included 
in  the  contract  consisted  of  a  Lattner  boiler,  a  McDonnell-Miller 
control,  a  Minneapolis-Honeywell  Pressure trol,  a  Wilson- Bolow  down  tank, 
and  a  Kewanee-Ross  cooler.   The  total  sales  price  was  $7,394.06  and 
$1186.92  was  added  as  a  finance  charge.   Plaintiff  paid  $100  and  was 
allowed  $700  for  trade-in  equipment.  The  balance  amounting  to  $7780.98 
was  covered  by  plaintiff's  Judgment  note,  which  provided  for  payment 
in  thirty-six  monthly  installments.  The  printed  portion  of  the 
contract  recites  that  "No  other  agreement,  oral  or  written,  express  or 
implied,  has  been  made  by  either  party,  with  the  exception  of  the 
agreement  on  the  reverse  side  which  is  made  a  part  hereof."  Included 
In  the  additional  agreement  on  the  reverse  side  is  a  provision  that 
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"Buyer  acknowledges  that  no  warranties,  representations  or  agreements 
not  expressed  herein  have  been  made  by  the  Seller." 

In  his  amended  complaint  plaintiff  alleged  that  defendant 
represented  that  the  \mlt  was  "a  thirty  (30)  poxind  synthetic  dry 
cleaning  unit,"  that  plaintiff  relied  on  such  representation  and 
warranty  and  purchased  the  equipment,  that  the  equipment  was  defective 
and  not  as  represented  or  warranted,  that  the  unit  was  not  capable  of 
handling  thirty  pounds  of  dry  cleaning,  that  It  had  been  rebuilt  and 
the  pipes  which  fed  the  cleaning  liquid  Into  the  machine  had  been 
reduced  in  size  so  that  they  would  not  carry  sufficient  liquid  to 
handle  a  thirty  pound  load,  that  the  motor  had  been  replaced  with  a 
smaller  motor  which  would  not  furnish  enough  power  to  operate  the  unit 
when  loaded  with  thirty  pounds  of  clothes,  and  that  the  most  the  unit 
would  clean  without  repeated  breakdowns  was  twenty  poxinds,  or  one-third 
less  than  the  capacity  represented.   Plaintiff  claimed  $810.85  expended 
for  repairs,  $592.^6  for  other  expenses,  and  $563^  for  a  daily  loss  of 
about  90  pounds  of  dry  cleaning  business.   Defendant  admitted  the  sale  \\ 
of  the  unit  as  described,  but  denied  the  representation  alleged,  £ind 
that  the  machine  was  defective  and  not  capable  of  handling  thirty  pounds 
of  dry  cleaning. 

On  appeal  defendant  urges  the  following  points:   (1)  that  the 
amended  complaint  Is  based  on  an  expi*ess  warranty  and  the  proof  evidences 
an  implied  warranty,  (2)  that  defendant's  motions  for  a  directed  verdict  i- 
at  the  close  of  plaintiff's  case  and  for  jud^ent  notwithstanding  the 
verdict  should  have  been  allowed,  (3)  that  where  the  contract  stated 
certain  guarantees  and  excluded  all  others,  breach  of  an  implied  warranty 
was  untenable  unless  the  contract  was  obtained  by  fraud,  (4)  that  where 
an  article  is  sold  vmder  its  trade  name,  there  is  no  Implied  warranty 
as  to  its  fitness,  (5)  plaintiff  had  the  burden  of  proving  damages     t^ 
arising  out  of  the  breach  of  warranty  and  such  proof  may  not  be  subject 
to  guess  or  speculation,  and  (6)  that  where  the  failure  of  the  machine 
to  perform  v/as  caused  by  plaintiff,  there  can  be  no  breach  of  an  implied 
warranty . 

2. 


E:- 


IvO   E.fcf-rr'.P.:' 


Cii*C- 


•J.*rt.-''7.l:?. 


,on9fT«  n.rr  nl 


;yv  u'::ayAt_)ui 


*  r^cif  ft*- 


■  fie 


bti 


'.  CCir~   n-nriu    bsrf  ""tr,.' 


FCCT  T:^t>;i-f    .n    Sfb^pM 


f-.'i;-3!-.io   'o-/   ^.swocj   n;-2t^''-ne   na^irzui   ooi^  ,!J.'_i.'0\-/  itC'iitJi  -I'JJvIR  'lei.ijsr.".;: 
■:J  cfsii*  fen®  ^serivtoXo  lo  sfcrnjoq  -^r^itri;?  AStv  b&baoi  norfw 


'■*    f^■■ 


::''iii '-.•'■ ''c>'^    v:if'ip.r}':i')    '-rrirt 


09_   CJjJOd.© 


%nC:        O,-,-  T  .t  ■1K;'^T-,P% 


■     :^'-f^-*:•.■. 


Y^ 


ri^J    ^fTS    ". 


■  -  ,-f 


^J'iX^fc'I'AjSVv    l.)i/J. 


rostcf.o 


v«in  '.- 


bB/=! 


J»£    10    ^' 


^£l      ^Ci       Ji'ix.^^       $\ 


axi 

..£:9CI0\. 

S£ 

ised-xd  ©fW    . 

■  gnis-tfG 

■■•  r:f  f-  Trf-MK  1 

&Q    Oil" 


.■^vtr. 


Points  1,  3i  ^  and  6  are  not  mentioned  In  defendant's  post- 
trial  motion.  Section  68.1  (2)  of  the  Civil  Practice  Act  provides  In 
part:   "The  post- trial  motion  must  contain  the  points  relied  upon, 
particularly  specifying  the  grouiids  in  support  thereof  *  *  *,  A  party 
may  not  urge  as  error  on  review  of  the  ruling  on  his  post-trial  motion 
any  point,  ground  or  relief  not  particularly  specified  in  the  motion." 
Points  1,  3,  4  and  6  were  not  specified  in  defendant's  post- trial  motion 
and  they  are  not  available  for  review  in  this  court.  Richman  Chemical 
Co.  V.  Lowenthal,  l6  111.  App.  2d  5^3,  572. 

Defendant  refers  to  implied  warranty  in  several  of  the  points 
urged  on  appeal.   Plaintiff  states  that  ha  pleaded  and  proved  an  express 
warranty  and  the  case  was  tried  on  that  theory.  Prom  our  examination 
of  the  record  we  conclude  that  the  case  was  tried  below  on  the  theory 
of  an  express,  and  not  an  Implied,  warranty,  and  it  follows  that  the 
parties  are  restricted  to  that  theory  on  review. 

In  connection  with  the  second  point  that  defendant's  motions 
for  directed  verdict  and  for  judgment  notwithstanding  the  verdict  should 
have  been  allowed,  appellant  contends  that  in  the  sale  of  this  30-pound 
cleaning  unit  there  was  no  indication  to  the  purchaser  that  the  machine 
will  clean  30  pounds  every   30  minutes,  or  every  hour  or  every  two  hoxirs. 
However,  the  evidence  discloses  that  this  machine  was  equipped  with  a 
cylindrical  basket  30  inches  in  diameter  and  19.5  Inches  in  depth 
designed  to  hold  30  pounds  of  dry  clothes,  and  a  clock  which  controlled 
a  45-mlnute  cycle  of  automatic  operation,  washing  for  20  minutes, 
extracting  solvent  for  5  minutes,  and  drying  for  20  minutes.  During  the 
washing  process,  30  to  40  gallons  of  perchloroethylene  solution  weighing 
about  l4  pounds  per  gallon  was  pumped  Into  the  washer,  and  from  the  washer 
through  a  filter  and  back  into  the  washer.  Ihe  solution  was  extracted 
from  the  clothes  by  spinning  the  basket  at  500  to  750  revolutions  per 
minute.  During  the  drying  cycle  the  basket  was  operated  in  both 
directions  in  order  to  tumble  the  clothes.  Once  a  week  the  solution  was 
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purified  or  reclaimed  by  rimning  it  through  the  cooker  and  still.  On 
iitebruary  14,  1957 j  when  defendant's  salesman.  Bill  Haiges,  sold 
plaintiff  this  30-poiind  used  Martin  dry  cleaning  unit,  he  told  him  that 
it  had  been  used  about  six  months  by  a  man  who  needed  larger  equipment, 
but  he  assured  plaintiff  that  the  machine  was  in  good  operating  condi- 
tion. From  these  facts  and  circumstances  in  evidence  the  jury  could 
have  concluded  that  defendant's  salesman  represented  and  warranted  that 
the  cleaning  unit  was  a  30-poand  machine,  i.e.  that  it  had  the  capacity 
to  clean  30  pounds  of  clothes  each  45  minute  cycle  of  operation.  Any 
affirmation  of  fact  tending  to  induce  the  buyer  to  purchase  was  an 
express  warranty.  Uniform  Sales  Act,  section  12]  Llndroth  v.  Walgreen 

Co.,  329  111.  App.  105.  113. 

The  equipment  was  delivered  to  plaintiff's  premises  about  two 
weeks  after  the  contract  was  made.   QJie  cleaning  unit  had  been  rebuilt 
and  repainted.  By  March  1?  the  equipment  had  been  assembled  and  Haiges 
suggested  trying  the  maehiiie  with  25  pounds.   It  operated  an  hour  or  two, 
and  then  according  to  plaintiff  the  machine  went  "hay  wire",  and  it 
blew  rubber  diaphragms  as  fast  as  Kalges  could  put  them  on.  He  ran  out 
of  diaphragms  and  had  to  put  a  tire  patch  on  one.   The  machine  broke 
down  the  next  day,  or  the  day  after.   It  still  wasn't  operating  by 
April  10,  when  the  first  Insiiallment  on  plaintiff's  note  became  due. 
His  note  had  been  negotiated  to  Walter  E.  Heller  Company.   Plaintiff 
told  Kaiges  and  the  finance  company  that  the  machine  was  no  good,  and 
that  he  didn't  want  the  machine.  The  finance  company  threatened  to 
auction  the  machine  off  for  $1500  and  to  put  a  Judgraent  against  plaintiff 
for  the  balance,  and  thereby  compelled  him  to  pay  the  note  in  I'ull.  On 
April  13  when  defendant  couldn't  get  the  machine  to  work  without  blowing 
diaphragms,  the  system  for  operating  the  valves  was  changed  from  air 
pressure  to  water  pressure. 

Then  the  switches  on  the  extractor  started  bvirning  out. 
There  are  tour  motors  on  the  machine,  one  each  for  the  extractor,  the  fan, 
the  cylinder,  and  the  pump.  When  the  unit  got  aroiind  to  extracting,  the 
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switch  would  stick  and  if  the  overload  failed  to  throw  out,  the  motor 
woiild  burn  out.   Plaintiff  purchased  three  new  switches  and  defendant 
furnished  some  new  ones.  The   next  trouble  was  burned  out  colls,  and 
then  the  shaft  that  pulled  the  machine  when  It  was  in  extraction 
snapped.   Defendant  replaced  the  first  shaft.  T3ie  machine  was  out  of 
order  three  weeks.  Pour  months  later  that  shaft  broke  and  plaintiff 
furnished  the  next  shaft,  which  cost  $76.  Next,  the  bearings  burned  out. 
Plaintiff  testified  that  there's  hardly  anything  on  the  machine  that 
hasn't  been  r'epaired  or  replaced. 

In  addition  to  these  symptomatic  minor  defects,  from 
plaintiff's  diagnosis,  as  shown  by  an  additional  abstract.  It  appears 
that  the  fundamental  trouble  v;lth  this  unit  was  that  it  was  not  capable 
of  cleaning  30  pounds  of  clothes  on  one  cycle  of  operation.  The  machine 
was  originally  designed  for  one  inch  pipe  to  carry  the  cleaning  solution. 
In  rebuilding  the  machine  defendaiit  rediiced  the  size  of  the  pipe  to 
three-quarters  of  an  inch.  With  smaller  pipes  the  flow  of  solvent  to 
the  washer  was  reduced,  the  pipes  clogged  with  lint,  and  the  pressure 
caused  the  line  to  disconnect  where  the  solution  ran  through  plastic 
hoses.  Forty  gallons  of  solvent  were  lost  on  two  occasions.  Defendant 
furnished  some  inch  flttin^^s,  and  then  the  original  inch  line  was 
restored.   QSils  restoration  permitted  ample  solution  in  the  washer,  but 
with  a  30-pound  load  the  motor  ran  hot  and  the  extractor  stuck  practically 
every  time.  With  the  weight  of  the  clothes  satxirated  with  the  solution, 
there  was  not  power  enough  to  start  it  Into  extraction.  With  20  pounds 
in  the  basket,  the  clothes  wadded  up  and  got  heavier  on  one  side, 
throwing  the  basket  off  balance  and  causing  the  whole  machine.  In  fact 
the   whole  building,  to  shake,  the  bearings  to  burn  out,  the  shaft  to 
break,  the  switches  and  everything  else  to  go  "hay  wire".  Although  a 
number  of  defendant's  employees  testified  that  they  worked  on  the 
machine,  none  of  them  tested  it  when  loaded  with  30  poxinds  of  clothes. 
Some  of  them  testified  that  the  machine  operated  satisfactorily  empty. 

In  Hulke  v.  International  Mfg.  Co.,  l4  111.  App.  2d  5,  ^6, 
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this  court  said:   "On  motion  for  judgment  notwithstanding  the  verdict, 
or  for  a  directed  verdict,  the  co;irt  does  not  weigh  the  evidence.  The 
coui''t  may  properly  consider  only  the  evidence  and  inferences  most 
favorable  to  the  plaintiff;  and  it  is  only  where  there  is  no  evidence 
tending  to  prove  plaintiff's  case  that  the  court  can  grant  either  a 
motion  for  directed  verdict,  or  judgment  notv/ithstanding  the  verdict. 
Lindroth  v.  Walgreen  Co.,  407  111.121,  13O;  Beverly  v.  Central  Illinois 
Electric  &  Gas  Co.,  5  HI.  App.  2d  27,   36.  Ihe  trial  cour-t  may  only 
grant  judgment  notwithstanding  the  verdict  if,  v/hen  all  of  the  evidence 
is  considered,  together  with  all  reasonable  Inferences  from  it  in  its 
aspect  most  favorable  to  plaintiff,  there  is  a  total  failvu?e  or  lack  of 
evidence  to  prove  any  necessary  element  of  plaiiitiff 's  case.  Heideman 
v.  Kelsey,  4l4  111.  453,  ^57;  Hall  v.  Chicago  v.  Northwester'n  Ry.  Co., 
5  111.  2d  135 J  l40."  There  is  ample  evidence  in  this  record  tending 
to  prove  plaintiff  Kelsey 's  case  and  to  suppoi't  the  jury's  verdict  in 
his  favor.  The  trial  court  px-operly  denied  defendant's  motions  for 
a  directed  verdict  and  for  judgment  notv/ithstaiiding  the  verdict. 

Under  his  fifth  point  appellant  con tends  (1)  that  plaintiff 
was  not  entitled  to  recover  damages  for  loss  of  profits  as  a  matter  of 
law,  and  (2)  that  the  verdict  was  not  supported  by  any  evidence  as  to 
damages.  However,  the  first  contention  was  not  raised  in  the  trial  court, 
In  his  amended  complaint  plaintiff  asked  for  damages  on  account  of  his 
inability  to  take  care  of  90  pounds  of  dry  cleaning  per  day  which  caused 
a  loss  of  $5^634.  Defendant  filed  no  motion  to  striice  this  claim.  Ihe 
only  instruction  given  the  jury  concerning  damages  was  tendered  by 
defendant.  HSiis  instruction  cautioned  the  jur»y  not  to  award  exemplary 
or  vindictive  damages,  but  did  not  preclude  an  award  for  loss  of  business. 
Further,  this  contention  was  not  specified  in  defendant's  post  trial 
motion  or  suggested  in  the  points  made  in  appellant's  brief.  Argument 
should  be  limited  to  tne  points  contained  in  the  division  in  the  brief 
captioned  Points  and  Authorities.  Appellate  Court  Rule  7. 
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As  to  proof  of  damages,  plaintiff  testified  that  his  expenses 
for  repairs,  lost  solvent,  extra  cleaning  and  driver,  and  repurchasing 
old  equipment,  occasioned  by  the  defective  machine,  amounted  to  $762.91. 
And  since  the  machine  would  clean  only  20  pounds  of  clothes  per  hour 
instead  of  30  potmdB  per  hour  as  represented,  plaintiff  also  claimed 
that  he  lost  compensation  for  90  potmde  each  day  at  ten  cents  a  potmd, 
or  $9.00  a  day.  On  this  basis  the  jury  apparently  awarded  plaintiff 
damages  for  a  period  of  about  fifteen  months.  Defendant  complains  that 
there  was  no  evidence  that  plaintiff  had  sufficient  business  to  require 
a  machine  tiiat  would  clean  an  extra  90  pounds  a  day  and  none  as  to  his 
volume  of  business  before  or  after  the  piirchase  of  the  machine.  On  the 
contrary,  the  record  shows  that  when  plaintiff  purchased  this  machine 
he  was  cleaning  200  to  300  poi^nds  of  clothes  a  day^  including  50  to 
300  pounds  a  day  for  Haines  Cleaners,  and  that  he  had  an  agreement  with 
Barrelli  and  another  man  to  do  all  of  their  cleaning,  all  at  ten  cents 
a  poundj  and  that  when  the  new  machine  did  not  perform  as  represented 
Barrelli  took  his  cleaning  elsewhere  and  plaintiff  had  to  take  his 
cleaning  to  Barrelli  and  other  cleaners.  We  cannot  say  that  there 
was  no  evidence  to  support  the  verdict. 

Of  the  errors  properly  preserved  for  review  by  this  coxirt, 
we  find  none  sufficient  to  warrant  a  reversal.   Accordingly  the 
Judgment  of  the  Circuit  Court  of  Winnebago  County  is  affirmed. 

Affirmed. 


SMITH,  P.Jo,  and  DOVE,  J.,  concur, 
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MARIE  KUHNERT,  Administratrix  of 
the  Estate  of  CHARLES  W.  KUHNERT, 
Deceased, 

Appellant, 


KENNETH  R.  WHALEN, 

Appellee, 


APPEAL  FROM  CIRCUIT  COURT 
COOK  COUNTY 


MR.  JUSTICE  FRIEND  delivered  the  opinion  of  the  court: 

Plaintiff  brought  suit  under  the  Wrongful  Death  Act 
(111.  Rev.  Stat.  1959.  ch.  70,  §§  1-2)  to  recover  damages 
occasioned  by  the  alleged  negligence  of  defendant  in  the 
operation  of  his  automobile  which  collided  with  a  car  driven 
by  decedent,  resulting  in  the  latter' s  death.   At  the  close  of 
plaintiff's  case,  the  court  directed  a  verdict  for  defendant, 
and  after  denying  a  motion  for  a  new  trial,  entered  the 
Judgment  from  which  plaintiff  appeals. 

It  appears  that  on  the  night  of  December  30,  1953 » 
shortly  before  nine,  defendant  was  driving  his  automobile  in 
a  westerly  direction  on  127th  Street  at  or  near  its  inter- 
section with  Ridgeland  Avenue  in  Worth  Township,  Cook  County, 
Illinois.   Decedent  was  driving  his  automobile  in  a  northerly 
direction  along  Ridgeland  Avenue.   A  collision  ensued  at  the 
intersection.   There  were  no  eyewitnesses  for  plaintiff,  but 
William  Garber,  a  part-time  police  officer  of  the  Village  of 
Worth,  testified  that  he  knew  decedent  "as  well  as  [he]  knew 
any  business  man  in  town,"  that  on  the  night  in  question  he 
was  informed  by  police  radio  of  an  automobile  accident 
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occurring  about  a  mile  south  of  the  village  limits,  and  thus 
out  of  his  Jurisdiction,  but  that  as  a  matter  of  curiosity  he 
went  to  the  scene.   The  state  police  were  already  there; 
Garber  did  not  make  any  inquiries  of  them  regarding  the 
accident,  but  he  and  his  partner  helped  them  out  by  directing 
traffic.   Garber  took  no  notes  and  made  no  report.   Upon  his 
arrival  at  the  scene  he  saw  two  cars  which  were  identified  as 
those  of  decedent  and  defendant.   There  was  a  stop  sign  on 
Ridgeland  Avenue  protecting  127th  Street  and  requiring  cars  on 
Rldgeland  to  stop.   Visibility  on  both  roads  was  good.   He 
did  not  examine  the  scene  for  skid  marks,  nor  did  he  look  for 
debris  that  would  indicate  the  point  of  impact,  but  he  was  of 
the  opinion  that  the  accident  took  place  in  the  northeast  quar- 
ter of  the  intersection.   He  made  his  determination  through  over- 
hearing defendant  talking  to  some  people  at  the  scene,  but  he 
made  no  attempt  to  learn  their  Identity.   Garber  had  never 

driven  with  decedent,  and  had  seen  him  operate  an  automobile 
only  on  coming  to  or  leaving  the  store  he  operated  in  the 

Village  of  Worth.   There  was  no  stop  sign  in  the  Immediate 

vicinity  of  the  store,  and  Garber  stated  on  cross-examination 

that  he  did  not  remember  ever  having  seen  decedent  stop  at 

a  stop  sign  while  driving  an  automobile;  nevertheless,  he 

ventured  the  opinion  that  decedent  was  "a  careful  driver." 

Earl  J.  Keate,  another  of  plaintiff's  witnesses,  was 

a  good  friend  of  decedent  and  his  wife;  they  were  members  of 

the  same  bowling  team.   He  had  driven  with  plaintiff  eight  or 

ten  times  to  and  from  the  bowling  alley.   He  stated  that  their 
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bowllng  alley  set  up  a  "beer  frame"  for  members  of  the  team, 
and  he  recalled  having  seen  decedent  drink  beer  while  bowling, 
but  never  more  than  two  bottles  in  the  course  of  an  evening. 

Much  of  the  remaining  evidence  consisted  of  a  pre- 
trial discovery  deposition  given  by  defendant.   It  was 
plaintiff's  theory  that  the  facts  elicited  in  the  deposition 
constituted  admissions  under  Supreme  Court  Rule  19 — 10  (2) 
(b)  (111.  Rev.  Stat.  1959,  ch.  110,  §  101.19—10  (2)  (b)). 
The  deposition  was  allowed  to  be  read,  over  the  objection  of 
defendant.   It  showed,  inter  alia,  that  on  the  night  of  the 
accident  decedent,  alone  in  his  1952  Nash  Rambler  station 
wagon,  was  driving  north  on  Rldgeland  Avenue.   Defendant, 
accompanied  by  his  fiancee,  was  driving  his  1951  Ford 
convertible  west  on  127th  Street,  a  protected  highway,  at 
thirty  to  thirty-five  miles  per  hour.   At  Rldgeland,  a  dark 
object,  which  later  proved  to  be  plaintiff's  automobile, 
"flashed"  in  front  of  defendant's  car  in  the  intersection. 
The  right  front  corner  of  defendant's  car  brushed  the  right 
rear  of  decedent's  automobile.   Defendant  did  not  see 
deceased's  car  until  Just  at  contact,  and  then  identified 
it  only  as  "a  flash"  or  "an  object" — something  that 
"interrupted"  his  headlights.   After  continuing  on  a  short 
distance  he  became  aware  of  a  "clinking"  sound  in  his  car, 
turned  around  and  drove  back  on  127th  to  Rldgeland,  where 
he  made  a  left-hand  turn  onto  Ridgeland;  when  he  was  about 
sixty  feet  north  of  the  intersection  his  headlights  picked 
up  a  car  in  a  ditch  on  the  east  side  of  the  road — he  then 
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realized  that  it  was  a  car  that  had  "flashed"  in  front  of  him. 
On  investigating,  he  found  no  one  in  the  car,  but  discovered 
decedent,  apparently  unconscious  or  dead,  lying  on  the  ground 
some  fifteen  feet  south  of  the  car.   At  the  time  of  the 
occurrence  defendant's  lights  were  on;  he  heard  no  horn,  nor 
did  he  hear  brakes  being  applied. 

There  was  no  other  testimony.   Plaintiff  did  not  call 
defendant  as  an  adverse  witness.   Defendant's  fiancee,  whom  he 
subsequently  married,  was  not  called,  nor  were  the  state  police 
officers  who  investigated  the  occurrence.   On  the  foregoing 
evidence,  the  court  directed  a  verdict,  and  stated  to  the  Jury: 
"I  can't  see  that  there  is  any  evidence  here  of  negligence  on 
the  part  of  the  defendant  at  all;  and,  consequently,  since  the 
burden  is  upon  the  plaintiff  to  prove  negligence  before  it  can 
recover,  I  don't  see  that  there  is  any  question  for  the  Jury 
to  pass  on . " 

Defendant  clearly  had  the  right  of  way,  there  were  no 
obstacles  anywhere  along  the  intersection,  and  no  evidence  as 
to  whether  decedent  stopped  his  car,  as  he  was  required  to  do 
before  entering  upon  or  crossing  a  protected  highway.   The 
speed  at  which  defendant  was  proceeding  in  a  westerly  direction 
along  127th  Street — thirty  to  thirty-five  miles  an  hour — was 
not  unreasonable.   The  lights  on  decedent's  car  were  not 
burning  after  the  accident,  although  there  is  evidence  that 
the  ignition  was  on. 

Plaintiff  relies  on  the  recent  case  of  Pennington  v. 
McLean,  16  111.  2d  577  (I959).   There  a  verdict  was  directed 
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for  plaintiff  by  the  trial  court,  but  Judgment  was  reversed  by 
the  Appellate  Court  (18  111.  App.  2d  3l6)  on  the  ground  that 
plaintiff's  intestate  was  contributorlly  negligent  as  a  matter 
of  law.   The  case  was  then  appealed  to  the  Supreme  Court,  which 
held  that  reasonable  men  could  differ  as  to  whether  plaintiff's 
intestate  had  exercised  due  care,  and  that  accordingly  it  was 
error  for  the  Appellate  Court  to  set  aside  the  jury  verdict 
for  plaintiff.   The  Judgment  of  the  Appellate  Court  was 
reversed,  and  the  cause  remanded,  with  directions  to  consider 
any  other  alleged  errors  in  the  record.   The  evidence  in  the 
Pennington  case  showed  that  plaintiff's  intestate,  in  south- 
bound traffic,  was  proceeding  slowly  through  a  busy  inter- 
section.  Defendant,  traveling  east  at  fifty-five  miles  an 
hour,  was  unable  to  swerve  within  150  feet,  from  which  distance, 
so  he  testified  (as  an  adverse  witness) ,  he  first  saw 
decedent's  truck.   Defendant  hit  the  right  rear  corner  of  the 
truck,  which  then  spun  around  and  tipped  over;  after  the 
accident,  defendant's  car  slid  to  a  stop  some  twenty-five  to 
thirty  feet  beyond  the  truck.   Defendant  testified  both  as  an 
adverse  witness  and  in  his  own  behalf,  and  gave  contradictory 
versions  of  the  accident.   It  was  dark  at  the  time  of  the 
occurrence,  but  there  was  doubt  as  to  whether  defendant's 
lights  were  on,  and  he  admitted  that  he  gave  no  horn  signal. 
There  was  in  addition  testimony  by  a  disinterested  witness. 
Thus  the  Pennington  case  does  not,  as  plaintiff  seems  to 
think,  present  a  factual  situation  almost  identical  to  the 
instant  proceeding.   Here  defendant,  with  his  lights  on,  was 
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traveling  at  a  reasonable  rate  of  speed.   There  is  no 
testimony  of  eyewitnesses  to  the  occurrence,  but  what  evidence 
there  is  indicates  decedent  had  a  clear  view  of  the  road  and 
did  not  sound  a  horn  nor  attempt  to  stop.   The  testimony  further 
casts  doubt  as  to  whether  decedent's  lights  were  on. 

The  mere  happening  of  an  accident  does  not  of  itself 
raise  any  presumption  of  negligence  on  the  part  of  either 
plaintiff  or  defendant.   It  is  incumbent  on  plaintiff  to  prove 
negligence  on  the  part  of  defendant,  and  also  to  establish  due 
care  on  the  part  of  plaintiff  or,  as  here,  plaintiff's 
intestate.   Brown  v.  Boyles,  2?  111.  App.  2d  114,  12if  (i960); 
Keller  v.  Menconi,  7  111.  App.  2d  250,  255  (1955);  Louis  v. 
Checker  Taxi  Co.,  3I8  111.  App.  ?!>    7^   (19^3).   We  think  the 
court  properly  took  the  case  from  the  jury  and  entered  Judgment 
on  the  directed  verdict.   The  Judgment  is  affirmed. 

Judgment  affirmed. 


BURKE ,  P . J . ,  and 
BRYANT,  J.  Concur 
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The  plaintiff,  Kogsr  6.  Belt»  filed  a  coc^laint  for 
divorce  ia  the  Circuit  Court  of  Cruady  C&mty,   Illinois, 
asoiast  the  defendant,  Jeaaie  Belt,  alleging  d^sscrtlon  upon 
her  part.  The  defendant,  Jesaie  Belt,  ana»ered  denying  the 
laatsrial  allegaticHna  of  the  coc^laint  and  filed  a  coimtero 
claim  prayiAS  i^or  separate  saaiat^iance,  axipport  ckiring  the 
pendeacy  of  the  suit  and  for  her  attorney  fees.  Her  counter- 
claim for  separate  iBalnta3«sice  was  haatu^  upon  the  plaintiff's 
alleged  desertion  without  cause  or  fault  on  her  part.  A  trial 
had  irlthout  a  jury  esid.   the  court  entered  a  decree 
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grant  log;  plaintiff  a  divorce  on  tbe  ground  of  d«8«rtion  «n<l 
ordering  (duit  defendieit  taka  nothing  by  her  c(nmter»claim  for 
aaparatc  caaintcgnanc^d.     From  thia  d«!cre«,  d«i£«si<laat  opiMtala. 

Plaintiff  atid  d«f«jsd«iit  were  jriarri«d  cm  October  25, 
1929.     Tliey  lived  and  col^"oit«d  togetbor  uotll  cm  or  about 
Augjuttt  15»  1955,  vhaa  tib«i  pl«ilBtiff  left  the  hcnae  after  h@, 
th«  defeiodant,  and  their  scm,  Dcmald,  engaged  in  an  argusteat 
asEid  plaintiff  and  d«f«»dant  hmm  \m0xi  living  s@|»arat«  asid 
a^art  aitiee  tiiat  dtttti, 

fiefeodflHQt  contenc^  that  the  evidence  is  iiot  sufficient 
to  aupport  the  finding  of  the  tri^l  court  that  tii«  defendant 
desertad  and  abacHtited  borsslf  ixGm  the  |»laineif£  against  hia 
«rHl  «mcl  without  any  reasaaabl©  caiaie,  and  further  argu^i  that 
(m  the  contrary  the  evidesie#  shmm  that  the  plaintiff 
detartad  t^  daf«»idant  esad  left  the  basoa  without  reasonable 
caiMa  or  £«»ilt  on  her  |»art. 

Plaintiff  contends  that  although  he  left  the  asarital 
^)Ode,  he  did  so  bec«ise  the  def«sid«Rt  ccmtintsally  nagged 
bin  and  wm  quarrelsesaej  reftmed  to  engage  In  s^mal  inter> 
eeurae  vith  hits  for  a  period  of  s^te  two  years  prior  to  the 
date  of  his  leaving  and  is,  therefore,  guilty  of  constructive 
desertion  entitling  plaintiff  to  a  divorce. 

The  evidence  ccmceming  the  alleged  constrijctive 
desertion  by  the  defendant  and  the  alleged  desertion  by 
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pl&intiff  r«?late8  to  en  «rs^«a«nt  which  *>ce«rred  tm  August  15, 
1955,  being  the  date   th©  plaintiff  left  the  home  of  the 
IMortles.  Plaintiff  t«sti£i(»d  tbat  on  the  d&te  o£   their 
•aparatloQ  he  and  his  vife  bed  &   -'pretty  good  argUEaedt'"  but 
he  didn't  kaow  how  or  what  it  started  over.  Plaintiff  re- 
lated that  every  tlcie  he  walked  into  the  hoiiae  the  defendant » 
'Vas  tm  oay  back  for  soosethiQg/'  He  th^  added,  ''it  iit0aii$mA 
out,  I  weat  Inside,  fiaally  she  asked  me  why  in  the  hell  I 
didn't  gat  out  of  there,  aad  I  aaid,  *yell,  I  am  going,'  sad 
I  left.'*  ?lalntlf£  further  testified  that  this  -mm   the 
cliiasK  of  the.tr  arguaMmt  that  day;  that  he  left  voltmtarlly 
Old  never  has  be«tt  back  inside  their  hows^  sine©;  that  his 
wife  has  never  invited  his»  to  90m  back  and  never  indicated  In 
my  other  t3«na«r  that  she  wished  to  reaiMe  the  laarital  relation- 
abip  with  hiia.  Plaintiff  also  testified  chat  for  two  years 
prior  to  August  15,  1953,  that  the  defend^t  did  not  properly 
prepare  his  meals,  take  care  of  laundry  and  do  other  chores 
in  and  about  the  home. 

The  defendant  testified  that  om  the  date  of  the  argument 
of  August  15,  1955,  that  their  son,  Donald,  was  h&sm   on 
leave  froti  the  Navy.  She  related  that  the  plaintiff  cmm 
berae  ^lat  evaning  and  he  asked  me,  "t^ere  Mr.  Belt  \9ta,"  and 
I  said,  Tlwre  you  are,  '  and  he  said,  "I  mean  Mr.  Donald 
Bale,"  The  defendant  then  said,  ''I  don't  Scnow  \»here  tkm 
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is,"    The  plaintiff  then  said,    "Well,  I  do,  he'd  down  at  th« 
tavern.*'    Sh«  further  stated  tiiat  the  plaintiff  began  arguing 
with  her  but  that  she  did  not  know  «ftkat  it  was  all  about. 
She  testified  that  ahe  tdien  left  moA  vent  to  the  tavern  and 
called  tibelr  e(»i,  Donald,  outside  and  talked  with  him.     She 
asked  the  acm  if  he  had  trouble  with  hia  father  und  he  said, 
"no."    The  defend«mt  thmt  told  her  aem  that  ahe  did  tuH:  kaow 
what  was  vinrong  with  his  fatiier  that  he  was  upset  and  that  he 
had  better  co9sie  home.     The  ^^fendant  stated  that  mmi  Tknamld 
omm  hocae  the  plaintiff  end  tHanald  began  arguing  s^ite 
strenuously  and  the  argisiaent  aliaost  pro|sr««sed  into  a  fi^t. 
Donald  t^en  said,  "Thesre's  no  sense  in  having  all  of  this 
trouble,   I'll  pmak  w  clothes,  Jtother,  and  I'll  ©o  back.*' 
The  defendant  then  asked  their  son  not  to  do  that  mad  the 
plaintiff  said,    "No,  you  don't  have  to  do  that,  hm«m«  I'm 
leaving.'    the  def«sdnat  then  testified  that  the  plaintiff 
left  dw  hone  and  later  called  her  that  ni|;ht  when  he  had 
been  drinking  and  said,    'I've  Immx  trying  to  get  rid  of  you 
for  tw^tyfive  years."    Dooald  Belt  v&a  not  cail«^  as  a 
witness  and  did  not  testll^  on  behalf  of  either  plaintiff  or 
defendant. 

Mi||ha«l  Belt,  also  a  son  of  the  parties,  testified  that 
Imp  was  hooie  on  August  15,  1955}  and  at  the  tinete  the  argusaoat 
started  between  the  plaintiff  and  the  defendant  he  was  next 
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door  and  h«tard  «  lot  o£  nolBe  ^ing  on  at  hid  house.     He 
testified  thee  the  pXalotiff  ime  beiiteroxae,  talking  loud 
and  that  people  all  arotsid  could  hear  hia.     He  alao  testi- 
fied timt  later  hie  brother ,  t^nald,  cacie  In  «Qd  that  they 
really  atarted  arguing.     Ee  further  stated  that  he  mm 
positive  that  hie  father  had  &een  drinking  by  the  way  he 
talked,  the  Ifioaguage  he  tised  and  his  tuast&t,     Michael  did  not 
testify  as  to  any  convematioii  between  the  plaintiff  and 
defendant  and  did  not  in  «ay  my  hy  his  tetttitsm^  corroborate 
eit^ir  the  testimiKiy  of  the  plaintiff  or  the  defendant  oa  the 
question  of  «(liy  tiiie  plaintiff  left  1^  hone. 

k  reasooahle  eause  t-ihich  justifies  a  husbioid  or  vife 
to  desert  or  abandon  tlte  other  jmist  be  sueh  as  %»9uld  entitle 
the  person  guilty  of  ab^^itming  the  other  to  a  divorce. 
liolrastedt  v.  Itoltastedt,   3S3  til.  290,  49  n,  E,  2d  25.     Accord* 
ingly,  in  order  to  justify  a  hcffiibtfnd  or  wife  in  deserting  the 
other  because  of  aiseon^hKtt  or  cruelty,  the  ciiscondiKst  or  acts 
of  cruelty  naist  be  of  suds  a  character  that  they  would 
support  a  divorce  in  favor  of  the  innocent  spouse,  Webber  v. 
flaU}«r,  349  111.  App.  154,  110  H.  E.  2d  95,  md  continuous 
nagging,  quarrelsoiaeciess  a^  disagreeableness ,  uhich  araoimt 
SMVely  to  &a  interference  witit  or  disturbance  of  the  peace 
and  quiet  of  the  husband  does  not  justify  des^rticra  of  the 
wife.     Swam  V.  fliisn,  331  111.  App.   2f5,  73  N.  E.   2d  153, 
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Godfrey  v.  Godfroy,  284  III.  App.  297,  1  »♦  E,  2d  777. 

Ixn   Bolnttedt  v*  Holiastedt,  supra.,  our  Suprome  Cknart 
reversing  a  decroe  o£  che  txial  court  awarding  che  huabaad  a 

divoxcte  (m  the  grotsid  o£  d<i84Brtion  atated  Irt  the  opinimi  at 

p«g«  293  o£  383  III.  cad  page.  30  of  49  U,   E.  2d: 

*1he  court  err©d  in  granting  a  divoroa 
to  £^pelle«  on  the  ground  o£  desertion. 
Desertion  justifying  a  divorce  mmt  bo  wil'> 
£ul  emd  wltlimit  any  raasooabla  causo* 
Flobarg  v.  Flobarg,  358  III.  626,  193  U,  t. 
456*  It  has  Immoi  held  that  a  reaaooabla 
e«GHi«  «lileh  justifies  a  husb^Bid  or  a  wife 
to  d^raert  or  abandon  the  oth«r  mmt  be  sueh 
as  «Quld  @j3title  the  party  guilty  of 
abaadoning  th©  other  to  a  divorc©.  Frits 
V.  Frita:,  138  111.  436,  23  U.   E.  1058.^" 

Ccmtimious  arguoaaat,  naggins  <)nd  dlsasr^^eabXeaoas  do  »ot 
justify  the  husband  in  ai^aod^Kiing  th«  hamm  mid  obtaining  a 
divorce  on  the  ground  of  deaartioo.  Thes  courts  in  this  state 
dariva  their  poirars  to  diHsr®«  a  divorce  mily   by  the*  statu t<»i 
and  the  causas  for  divorce  onaetsd  by  the  lagislatur@,  AsQxm» 
the  defcoidant  did  argu®  wi'th  md  nag  the  plaintiff  md  wm 
disagreeable  mad  quasx&tnmaa  and  that  tm   the  occurrence  in 
questicm  during  the  heated  argnaent  might  have  asked  the 
plaintiff  ijfay  he  did  not  get  out,  there  is  nothing  in  the 
statute  granting  the  courts  power  to  grant  a  divorce  on 
tJiese  grotjeids,  Swan  v.  S«raa,  supra. 

Plaintiff  further  testified  that  £or  a  t%«o  year  period 
prior  to  their  separati<»i  the  defendant  refimed  to  have 
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84DCUAI  Int-ercorurse  with  hiia.     This  accusAtion  wm  dctaied  by 
tho  de£€indffi)t.     The  denial  o£  sexual  Intercourse  is  not  one 
of  the  cause®  for  divorce  desirwated  by  the  legislature  «cKi 
«ntsiacrat@<i  in  the  statute.     Daeertimi  'twitch  will  justify  a 
divorce  tmmt  be  witliout  reascmable  cmia^*     A  rea^mtabla 

TBKfst  be  such  aa  will  lattitle  the  apovuse  to  a  dlii^rtce.     Fritz 
V.  Frits,  13d  111.  436.     Aasiaming  that  the  tl@£«BQ4mit  refused 
to  have  sexual  interco^jeree  with  the  plaSjitiff  aa  contfixided  by 
hira,  this  not  beijig  a  groisid  for  divorce  w»tild  ijot  justify 
title  «^fiarticm  laid  abaeadomij^t  by  the  plaixiti££  «sict  does  £K>t 
tmtltle  the  plaintiff  to  a  divorce  un<Jer  the  theory  of  coo- 
etructive  desertion.     Frit^^  v.  Frita>  supra, »  Itoyer  v. 
Moyer»  17  Ul,  App,  2d  404,  1^  K.  E.   24  394. 

We  c^H^lu4e  that  tlie  «rvi4««Kita  in  thia  oase  is  m>t  auffi* 
cifisit  to  support  a  decree  for  Mmi&m  itt  imm:  9§  t^- 
plaintiff  mi  the  ground  of  ecxoatructive  de^ertioQ. 

ile  a«Eft  emaider  ^sheth^r  or  tiot  the  trial  court  erred  in 
4msyixig  defeaidant's  counter-clal^ai  for  separate  isaeinfccnance 
baaad  upon  plaintiff's  alleged  desertion.     The  right  of  a 
wife  to  sue  in  equity  for  se{»arate  maintenance  is  res  trie  t«l 
to  cases  ^ere  the  living  separate  and  apart  is  without  fsailt 
mi  her  p^ct.     l^evy  v»  Levy,  3as  111.   179,  57  ».  E.   2d  366. 
Ttt  iSb&  entitled  to  such  relief,  she  tnust  not  only  sho«^  that 
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she  haa  mo^  omme  for  living  seprntrnte  and  4q>«rt  fxtna  her 
htisbond  but  also  that  sli«  vnm  inrK>c«Qt  or  blaraalcksa  in  the 
natter.     I£  she  la  guilty  o£  a  failure  of  duty  or  miacoaduct 

naterially  contributing  to  th«  dasertion  o£  the  tmsit&l  re- 
laticm,  she  ia  not  witlK>ut  fault.     Bialby  v.  Malby,  333  III. 
478,  165  M.  £.  231.     A  lHHBb«^  is  not  giiilsrj  <»£  4iyb«Be}di9«iJj)i 
hla  «fl£e  ao  aa  to  autlK^rise  m  mnat4  £or  aeparattQ  xssiftteottice 
1£  his  dfi^jHartiflre  waa  omm>s&  'b^  the  i?it@;  mid  her  misconduct 
MHMi  riot  bo  so  aaorlaua  aa  to  be  grmmda  for  4iwm:i<&  in  ordear 
to  jtiatify  a  separatism.     Josaf^  v.  Joa^plw,  320  III*  A{»p. 
3.'*0,   50  U.  E.  2d  860. 

i^ile  the  evidence  bofor@  ^jhs  doea  not  ^aati^liah  miscon* 
duct  mi  the  part  o£  the  defendasit  that  gi'wa  riae  t&  grounds 
for  divorce,  «re  believe  that  the  evidence  d'iscloa€3  mia^ron" 
duct  on  the  part  of  the  dafmnd&at  tH^^iieh  £iia|:«^iall^  «<9iitributed 
to  the  diM traction  o£  the  taarital  relation  bet«wt«9a  the 
plaintiff  and  the  defeacidant. 

For  the  reasona  herein  stated,  the  portion  of  th«  deora* 
of  the  Circuit  Court  of  GnRi<;%j?  Coumty,   Illinois,  granting 
plaintiff  a  divorce  la  revested  and  die  decree  la  afflzoed 
in  all  otiier  reapecta* 

Rawusiaed  in  part  amd  affixsied  in  part. 
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THE   PEOPLE   OF  THE   STATE  OF 
ILLINOIS, 

Defendant   in  Error, 


ALASKA  FAIN. 


ERROR  TO   MUNICIPAL 
COURT    OF  CHICAGO o 


O   "^ 


rlk 


Plaintiff  in  Error « 
MR.  JUSTICE  DEMPSEY  DELIVERED  THE  OPINION  OF  THE  COURT « 

The  defendant,  Alaska  Fain,  was  charged  in  an 
information  with  carrying  "oootinlawfully  on  or  about  his 
person  to  wit  a  ,38  Cal„  Revolver,  contrary  to  the  form 
of  the  Statute..,."  He  was  found  guilty  in  a  nonjury  trial 
and  was  fined  $100.00. 

The  defendant  was  tried  and  convicted  under 
section  ^  of  the  Deadly  Weapons  Act,  which  is  as  follows s 
"No  person  shall  carry  concealed  on  or  about  his  person 
a  pistol,  revolver  or  other  firearm."   111.  Rev.  Stat., 
cho  38,  para.  155  (1959) «  The  defendant's  contention  is 
that  the  information,  by  failing  to  allege  that  the 
revolver  was  concealed  on  his  person,  does  not  charge 
a  crime  and  is  fatally  defective. 

The  contention  is  well  founded,,  An  indictment 
for  a  statutory  offense  must  be  framed  on  the  statute. 
The  offense  must  be  charged  either  in  the  language  of  the 
statute  itself  or  facts  must  be  specifically  alleged  which 
constitute  the  statutory  offense.  People  v.  Sheldon^,  322 
111.  70,  152  N,  E,  5675  Johnson  v.  People,  113  111.  99. 


_2- 

The  information  in  this  case  does  neither.  The  word  "concealed,* 
which  is  omitted,  is  essential  to  a  statutory  description  of  the 
crime  of  carrying  a  concealed  weapon  on  or  about  one's  person. 
The  word  "unlawfully"  is  but  a  conclusion  and  cannot  be  sub- 
stituted for  the  word  "concealed o"   People  v.  O'Brien,  2 51 
111.  App.  31^»   If  the  exact  language  of  the  statute  is  not 
used  the  assertion  that  an  act  is  done  "unlawfully"  cannot  be 
considered  as  a  descriptive  allegation  of  specific  facts  which 
would  constitute  the  offense  of  carrying  a  concealed  weapon. 
Possessing  and  carrying  a  revolver  is  not  a  crime,  and  the 
word  "unlawfully"  does  not  of  itself  transform  a  legal  act 
into  an  illegal  one.  Concealment  is  the  gist  of  the  offense 
and  an  information  which  does  not  charge  concealment  by  word 
or  by  facts  does  not  charge  the  crime o  People  Vc  McClendon, 
23  Illo  App.  2d  10,  161  NoEo2d  58^5   People  Vo  Season,  3^2 
Illo  App,  621,  97  N.E.2d  603  o 

An  information  charging  a  crime  is  necessary  to 
a  conviction  for  that  crime.  A  finding  of  guilty  does  not 
establish  guilt  if  the  information  charges  no  criminal 
offense.   People  Vo  Minto,  3l8  111.  293?  1^9  N.E.  2l+l.  A 
judgment  based  on  a  defective  information  is  void  and  a 
void  judgment  may  be  attacked  in  a  court  of  review.  People 
v.  Sowrd,  370  Illo  1^+0,  18  N.Eo2d  I765   People  v.  Green. 
368  111.  2^-2,  13  N.Eo2d  2785  People  v.  Williams,  h   111. 
App.  2d  506,  12^  N.Ec2d  537.   In  the  Gre_en  case  it  was 


=  3- 
salds 

"...if  an  indictment  is  void  the  error  may  be 
reached  in  this  court  even  though  there  has 
been  a  plea  of  guilty  in  the  trial  court. 
(Klavanski  v.  People,  2l8  111.  ^Sl.)" 

The  People  urge  that,  if  the  information  is  held 
to  be  defective,  we  should  remand  with  directions  to  permit 
amendment.  The  cases  cited  by  the  People  in  support  of  this 
request  are  not  in  point.   In  all  of  them  amendments  were 
permitted  in  the  trial  court  prior  to  judgment.  We  know 
of  no  case  which  holds  that  an  information  can  be  amended 
after  judgment  or  on  appeal.   In  People  v.  Green,  supra , 
it  was  said,  in  reference  to  a  void  judgment,  "...on 
review,  the  proper  order  is  one  of  reversal  without 
remanding.* 

The  judgment  of  the  Mionicipal  Court  will  be 
reversed. 

Reversed. 

Schwartz,   P.J.,   and   McCormick,    J.,    concur. 
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STATE  OF  ILUNOIS 


APPELLATE  COURT-THIRD  DISTRICT 


AT  AN  APPELLATE  COURT,  Begun  and  held  for  the  Third  District  of  the  State  of  Illinois,  at 
Springfield,  on  the  FIRST  TUESDAY  in !MI A.  D.   1Q    6l 

PRESENT        3  C  I   ,''  ^ 
HONORABLE  WILLIAM  M.  CARROLL,   p,^,;^;ne  Justice 

HONORABLE  C.  ROSS  REYNOLDS,     jn^Hr-^ 
HONORABLE  BURTON  A.  BOETH ,      ,^^^ 
Attest:  ROBERT  L.  CONN,  Clerk. 

BE  IT  REMEMBERED,  that  afterward,  to-wit:  On  the l6th day  of 

uAi ^  A  D   19    d1  ,  there  was  filed  in  the  office  of  the  said  Clerk  of  said  Court, 


an  opinion  of  said  Court,  in  words  and  figures  following: 


STATE   OF  ILLINOIS 
APPELLATE   COURT 
THIRD   DISTRICT 


FILED 

MAY]  6  1961 

Robert  L  Conn,  clepk 

APHEJXATt  COURT  Srd  DIST. 


General  No.  10329 
Winona  Frame, 

vs  . 
Rowena  Grecivich, 


Agenda  No,  5 


Plaint! ff-Apnellee, 


Def en dan t- Appellant . 


-■; 


P     Rcuena   Crorkin, 

Plain  tiff -Appellee, 

va. 

Rowena  Grecivich, 

Defendant-Appellant . 

I     CARROLL,    Presiding  Justice. 


Appeal    from   the 
circuit   Court    of 
Macoupin   County 


t 


This  action  was  brourht  to  recover  damages  for 
personal  injuries  sustained  hj   plaintiffs,  V^inona  Frame  and  Rowena 
Crorkin,  as  the  result  of  an  autcroU  le  collision  which  occurred 
July  25,  1956  on  Illinois  Route  Lio,  3  miles  south  of  Blue  Mound 
in  Macon  County,  Illinois. 
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Plaintiffs  were  guest  passengers  in  an  automobile  being 
driven  by  the  defendant,  Rowena  Grecivich.   The  jury  returned  a 
verdict  for  the  plaintiff,  Winona  Frame,  in  the  amount  of  $125,000.00 
and  a  verdict  for  plaintiff,  Rowena  Crorkin,  in  the  amoiint  of 
.?5»000.00.   The  defendant's  post  trial  niotion  was  overruled  and 
Judgment  was  entered  on  the  verHicts.   Thereafter,  an  appropriate 
motion  was  made  by  defendant  for  a  credit  of  cpll,000.00,  the 
amount  paid  to  plaintiff,  V/lnona  Frame,  in  consideration  of  her 
having  executed  a  covenant  not  to  sue  running  in  favor  of  her 
physician.   An  order  was  entered  thereon  and  the  judpnent  in 
favor  of  Winona  Frame  reduced  to  hjU'IjOOO.OC.   The  defendant 
appeals  from  the  judgment  below. 

The  following  points  are  urged  as  grounds  for  reversal: 

1.  That  the  trial  court  erred  In  failing  to  admit  into 
evidence  the  complaint  and  other  pleadings  in  a  malpractice  suit 
filed  by  plaintiff,  Winona  Frame,  in  which  she  alleged  negligent 
treatment  for  the  same  injuries  that  are  the  subject  of  this  suit. 

2.  That  the  trial  court  erred  in  failing  to  admit  into 
evidence  a  covenant  not  to  aue  executed  by  plaintiff,  VJlnona  Frame, 
in  settlement  of  the  malpractice  suit  and  in  failing  to  instruct 
the  jury  thereon. 

3.  That  the  verdict  is  against  the  manifest  weight  of 
the  evidence. 
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U.  That  the  conduct  and  alleged  immaterial  teatlinony 
of  plaintiff,  Winona  Frame,  waa  highly  Inflaimnatory  and  prejudiced 
the  defendant's  case. 

The  complaint  charges  the  defendant  with  wilfull  and  wanton 
misconduct,  in  that  the  defendant  waa  alleged  to  have  operated 
her  automobile  at  a  reckless  and  dangerous  rate  of  speed;   that 
she  wilfully  and  recklessly  operated  the  same  with  disregard  for 
the  safety  of  others;   that  she  failed  tc  keep  her  automobile  under 
control;   that  she  wilfully  and  wantonly  disregarded  a  traffic 
regulation  which  regulates  the  passing  of  other  vehicles  proceed- 
ing in  the  same  direction;   and  that  the  defendant  wilfully  and 
wantonly  failed  to  keep  a  proper  lookout  for  other  vehicles.   The 
defendant  joined  issue  on  these  allegations. 

On  the  date  of  the  accident,  plaintiff,  Winona  Frame, 
and  her  mother,  Rowena  Crorkin,  were  guest  passengers  of  the 
defendant,  Rowena  Greclvlch.   The  defendant  is  the  sister  of 
Winona  Frame  and  a  daughter  of  Rowena  Crorkin.   Also  in  the  auto- 
mobile were  two  sons  of  Winona  Frame,  This  family  group  had 
Journeyed  to  Decatur,  Illinois  from  Benld,  Illlnoia,  to  visit  a 
relative.   On  the  return  trip  from  Decatur,  the  plaintiff,  Rowena 
Crorkin,  waa  seated  in  the  front  seat  next  to  the  defendant  and 
the  plaintiff,  Winona  Frame,  was  seated  in  the  rear  seat  between 
her  two  sons.   The  defendant  drove  south  from  Decatur  on  Illinois 


state  Route  1|.8  to  the  scene  of  the  occurrence.  Route  l|.8  is  a 
paved  two-lane  highway  and  In  the  vicinity  of  the  accident  aeene 
is  straight  and  level.  The  area  la  rural  and  there  were  no  obstruc- 
tions to  vision. 

The  plaintiff,  Winona  Frame,  testified  that  the  defen- 
dant drove  the  car  at  approximately  80  miles  an  hour  and  was  upset 
and  angry  and  Impatient  to  reach  her  home.   She  also  testified  that 
both  she  and  her  mother  asked  the  defendant  to  drive  more  slowly 
but  that  such  requests  were  ignored  and  that  she  remembered  nothing 
about  the  collision  itself.   She  sustained  severe  and  permanent 
injuries,  the  residual  of  fractured  cervical  vertebrae.   Although 
the  trial  commenced  m.ore  than  2.-1/2   years  after  the  occurrence, 
she  was  still  confined  to  a  hospital  bed  and  required  constant 
nursing  and  medical  care.   During  the  course  of  cross-examination 
of  this  plaintiff,  the  defendant's  counsel  sought  to  explore 
previous  claims  made  by  such  plaintiff  to  the  effect  that  her 
Injuries  were  aggravated  by  the  negligence  of  her  attending  physi- 
cian in  diagnosing  and  treating  her  injuries.   In  such  examination 
reference  was  made  to  defendant's  Exhibit  No.  1  which  consisted 
of  a  complaint  and  other  pleadings  in  connection  with  a  malpractice 
suit  commenced  by  plaintiff,  vrhile  it  does  not  appear  that  said 
exhibit  was  then  offered  in  evidence,  the  record  reflects  an  indica- 
tion by  the  court  that  the  exhibit  would  not  be  admitted  on  plain- 
tiff's side  of  the  case  but  that  defendant  would  not  be  precluded 
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from  making  a  showing  at  the  proper  time.   Defendant*  a  coimael 
waa  permitted  to  croas-examlne  this  plaintiff  at  groat  length 
outside  the  preaence  of  the  Jury  In  an  apparent  attempt  to  demon- 
strate to  the  court  the  propriety  of  exploring  the  subject  on 
croaa-examinatlon.   Eventually  cross-examination  before  the  Jury 
waa  reaumed  and  during  the  course,  thereof,  this  plaintiff  freely 
admitted  that  she  had  previously  claimed  that  her  injuries  were 
not  properly  diagnosed  emd  that  she  was  negligently  treated  for 
such  injuries  by  her  physician.   She  also  stated  that  she  had 
previously  claimed  that  her  condition  was  aggravated  by  alleged 
improper  diagnosis  and  treatment. 

The  attending  physician  testified  for  the  plaintiff  and 
related  in  detail  his  diagnosis  and  treatment.  He  also  related 
his  eventual  discovery  of  the  severe  injury  to  cervical  vertebrae 
which  prompted  his  bringing  an  orthopedic  surgeon  into  the  case. 
He  stated  that  he  was  never  discharged  by  the  plaintiff  and  that 
he  had  attended  her  until  the  time  of  her  discharge  from  the 
hospital.   He  stated  that  he  had  no  interest  in  the  outcome  of  this 
law  suit.   The  defendant  then  offered  defendant's  Exhibit  No.  1, 
which  the  trial  court  refused  to  admit.   The  defendant  urged  that 
the  exhibit  ought  to  have  been  received  at  that  time  to  show  the 
doctor's  alleged  interest  in  the  law  suit  and  to  impeach  his 
credibility. 


The  orthopedic  surgeon  testified  concerning  hla  examlna- 
tlona  and  treatment  and  stated  that  It  was  hla  opinion  that  the 
attending  physician's  failure  to  Immediately  diagnose  plaintiff's 
condition  and  to  apply  appropriate  treatment  promptly  did  not 

t  aggravate  plaintiff's  condition.  While  observing  that  sound  medical 

I  practice  would  require  timely  reduction  of  a  fracture,  he  stated 

^' that  no  aggravation  did,  in  fact,  orcjir. 

Plaintiff,  Rowena  Crorl:in,  testified  that  prior  to  the 

f  occurrence  she  and  plaintiff,  V/inona  Frame,  repeatedly  told  the 
c'efendant  to  slow  down  and  c'rive  more  carefully  but  that  the 

'  "^  defendant  continued  at  the  high,  rate  rf  gpeed  of  appro;:lmately 
80  miles  an  hour.   She  testified  that  the  defendant  overtook  a 
south  bound  automobile  house  trailer  an.  that  the  next  thing  she 
knew  the  automobile  crashed  against  the  culvert  near  the  east 
shoulder  of  the  hi^-jhway  to  the  south  of  an  intersecting  secondary 
roado   This  plaintiff  sustained  back  and  chest  injuries  and  com- 
plained of  permanent  partial  digability. 

The  defendant,  testifying  as  an  adverse  witness^ stated 

[^  that  she  had  been  driving  50  tc  6C  niles  per  hour.   She  gave  the 
cpiniop  that  she  was  not  traveling,  at  the  rate  of  80  miles  per 
hour  but  admitted  that  it  was  posslMo  that  she  might  have  been 
driving  that  fast.   She  testified  that  while  she  did  not  remember 
her  mothor  or  sister  cautioning  her,  such  a  fact  was  possible. 
She  related  that  when  she  was  about  25  feet  behind  the  house 
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trailer  she  turned  into  the  opposite  or  north  bound  lane  of  traffic 
in  order  to  pass  the  trailer.   At  that  time  ahe  noticed  that  there 
were  two  or  three  automobileE  ahead  of  the  trailer.   She  said  that 
ahe  did  not  notice  the  intersecting  road  at  the  time  ahe  turned 
out  to  overtake  the  trailer  but  eatlmated  that  she  was  about  1^.50 
feet  to  the  north  of  the  roaJ.  at  the  time  she  turned  out  to  pass. 
She  stated  that  v:hen  she  was  l[   or  5  car  lengths  from  the  country 
roac  still  traveling  south  in  the  north  bound  lane,  one  of  the 
{   south  bound  automobiles  ahead  of  her  started  to  make  a  left  turn 
into  the  secondary  road.   She  applied  her  brakes,  lost  control  of 
the  automobile  and  crashed  into  a  concrete  culvert  beyond  the 
interesecting  road  to  the  south  and  near  the  east  shoulder  of  the 
road,   3he  said  that  there  was  no  approaching  traffic,  that  the 
road  \<SiS    straight  and  that  the  automobile  which  turned  failed  to 
tiive  sn  appropriate  signal.   She  did  not  state  whether  or  not  she 
sovmded  her  horn  or  gave  any  other  signal  of  her  Intention  to  pass. 
She  admitted  that  ahe  was  in  a  hurry  to  reach  her  home. 

The  defendant  called  the  plaintiff,  Winona  Frame,  as  an 
adverse  witness  and  she  again  adniitted  having  claimed  on  a  prior 
occasion  that  her  attending  physician  erroneously  diagnosed  her 
condition  and  failed  to  treat  her  promptly  for  the  Injuries  sus- 
tained. The  defendant,  testifying  in  her  own  behalf,  said  that 
at  the  time  she  started  to  pass,  the  house  trailer,  she  was  approxi- 
mately L|.CO  feet  from  the  Intersecting  secondary  highway.   She 
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related  that  aa  ahe  was  paaeing  the  houae  trailer,  she  noticed 
an  automobile  turning  to  the  left  Into  this  road  and  that  at  that 
time  3he  was  only  1  or  2  car  lengths  behind  the  automobile.   She 
did  not  state  whether  she  sounded  her  horn  or  gave  any  other  sig- 
nal of  her  intention  to  pass.   She  stated  that  when  the  other  auto- 
mobile started  to  turn  she  applied  her  brakes  and  lost  control  of 

her  car. 

No  further  evidence  was  adduced  by  defendant  which  is 

material  on  this  review.   Defendant's  Exhibit  No.  1  was  not  offered 

during  the  presentation  of  her  side  of  the  case. 

The  first  alleged  error  concerns  the  trial  court's 

failure  to  admit  defendant's  Exhibit  No.  1  into  evidence.  VJe 

find  no  nerit  in  this  point.   The  defendant  failed  to  offer  the 

exhibit  during  the  presentation  of  her  defense  and  there  appears 

,  to  have  been  no  ruling  by  the  trial  court  on  an  offer  of  proof. 

Accordingly,  the  matter  has  not  been  preserved  for  review  and  can 

be  summarily  disposed  of  on  that  ground.  Not  only  does  the  abstract 

fail  to  reflect  an  offer  and  an  adverse  ruling,  but  it  falls  to 

Illinois 
Include  the  exhibit  or  its  contents.   Central/Public  Service  Company 

v.  Deterding,  331  111.  277,  283;   While  failure  to  preserve  the 

question  for  review  is  a  compelling  reason  to  dismiss  the  matter, 

in  addition  we  fail  to  see  how  the  defendant  could  have  been 

prejudiced  by  the  trial  court's  ruling.   The  plaintiff,  V/lnona 
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Pramo,  admitted  to  having  claimed  on  a  previous  occasion  that  her 
attending  physician  failed  to  projnptly  dia^xioae  and  treat  her 
injuries.   She  made  this  adiriiasion  en  cross-exa_n:ination,  during' 
her  case  in  chief,  and  again  when  called  as  an  adverse  witness 
hy   the  defendant.   The  orthopedic  surgeon,  however,  testified 
that  no  aggravation  did,  in  fact,  occur  but  that  plaintiff  may 
have  suffered  some  pain  and  inconvenience  during  the  period  of 
:i!elay.  We  think,  therefore,  that  the  aefendant  oid,  in  fact, 
obtain  the  benefit  of  crcsa-erariinin.  the  pla:'.ntiff  on  this  point 
-nd  that  the  facts  vjere  full^  discloseJ  and  presented  tc  the  jury. 

I'  To  have  admitted  the  malpractice  pleading  after  two  adjr.issions  by 
the  plaintiff  would  ha'-e  placed  undue  emphasis  on  this  point, 
^  We,  therefore,  think  the  alle^■■ed  arror  harmless  even  if  properly 
preserved  for  review. 

The  defendant  next    complains  that  error  vras  committed 
in  not  admitting  the  covenant  not  to  sue  in  evidence.   Again  the 
abstract  fails  to  reflect  an  offer  of  proof  and  the  rulin^r  thereon. 
Apparently,  counsel  for  the  defense  relied  on  an  indication  by 
L     the  court  during  the  pre-trial  conference  that  the  covenant  vjould 

not  be  admitted.   However,  the  court  did  inform  counsel  at  the 
'■  conference  that  it  would  rrslie   its  ruling  at  the  proper  time  durin: 

the  course  of  the  trial  and  when  the  question  was  properly  presented 
I  to  it.   A  m.ere  indication  by  a  trial  judge  that  certain  evidence 
vfould  not  be  adjnitted  does  not  am.cunt  to  an  exclusion  of  such 
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evidence  In  the  absence  of  an  actual  offer.  There  can  be  no 
refusal  to  admit  that  which  l3  not  offered.   Chicago  City  Railway 
Company  v.  Carroll,  206  111.  318,  328.  Altho  the  claimed  error 
cannot  be  considered  because  of  failure  to  preserve  the  same  for 
review,  we  think  It  appropriate  to  observe  that  defendant's  com- 
plaint la  v;lthout  merit,   ^ollowlnp  the  entry  of  judgment  on  the 
verdict  In  the  sum  of  3125,000.00,  defendant  obtained  a  reduction 
of  the  judgment  In  the  amount  of  the  sum  paid  to  plaintiff  for 
a  covenant.  We  think  this  v/as  the  proper  method.   DeLude  v. 
Iiimek,  351  111.  App.  koG,    klk* 
P'  The  oefendant  complains  that  the  verdicts  are  against 

the  manifest  weight  of  the  evidence.   The  defendsint  complains  that 
plaintiffs  did  not  testify  to  the  occurrence  Itself  and  that  all 
the  testimony  relating  thereto  came  from  the  defendant  testifying 
as  an  adverse  witness.  We  think  it  may  be  assumed  that  the  defen- 
dant testified  most  favorably  to  herself,   her  testimony  is  consis- 
tent with  plaintiff's  theory  of  liability  and  it  alone  is  sufficient 
to  support  the  jury's  verdict.   It  is  urged  that  mere  speed  alone 
cannot  constitute  wilfull  and  wanton  mis-conduct,  nor  can  the 
application  of  brakes  be  so  considered  because  defendant  was  con- 
fronted v;-ith  a  sudden  emergency.  Tbii  contention  disregards  other 
material  facts  and  circijimstances  surrounding  defendant's  conduct. 
There  was  evidence  that  she  had  been  traveling  80  miles  an  hour, 
that  she  was  upset,  angry  and  impatient,  and  ignored  the  warnings 
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of  her  gueat  passengers.  The  evidence  was  that  she  pulled  out  to 
pass  a  line  of  cars  proceeding  in  the  same  direction  £ind  that  at 
no  time  signaled  her  Intention  to  pass.   It  seems  that  her  own 
conduct  created  any  emergency  conditions  which  may  have  existed. 
The  Jury  may  well  have  believed  that  the  turning  automobile  had 
no  opportunity  to  observe  defendant's  car  which  was  approaching 
from  the  rear  at  a  high  rate  of  speed  in  the  north  bound  lane. 
We  think  the  record  demonstrates  that  a  juL'y  and  trial  court  vjho 
had  the  opportunity  of  aeeinu  and  observing  the  witnesses  could 
reasonably  conclude  that  defendant  was  guilty  of  wilfull  and  wanton 
mis -conduct.   Cnly  where  a  conclusion  opposite  to  that  reached  by 
the  jury  is  clearly  evident  can  a  verdict  be  said  to  be  against 
the  manifest  x/eight  of  the  evidence,   Sucb  is  not  the  situation 
in  this  case,   Tho  verdict  should  not  be  disturbed  on  that  ground. 
Stone  V,  Guthrie,  Hi.  111.  App.  2nd,  137;   Parrucci  v.  Kruae,  12 
111.  App.  2nd,  3C,  IlO. 

The  defendant  ne:;t  ur;,e3  as  error  the  trial  court's 
failure  to  declare  a  mis-trial  because  of  plaintiff,  VJinona 
Frame's,  conduct  and  inf larjnatory  testimony.  The  abstract  fails 
to  disclose  a  motion  by  defendant  in  this  regard  or  a  ruling 
thereon  by  the  trial  court.   The  point,  therefore,  has  not  been 
preserved  for  review  and  cannot  be  considered  by  this  oourt. 

We  find  no  reversible  error  in  the  record  and,  therefore, 
affirm  the  judgment  of  the  circuit  court. 

AF?l?d'^0 
REYNOLDS  and  ROETH,  JJ. ,  concur. 
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No.    11462 
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IN  THI 
APPEUATE  COURT  OF  ILLIlfOIS 
SECOND  DISTRICT,      SECOND  DIVISION 
FEBRUARY  TERM,  A.D.    1961 


A.   P.  ^FREUND  SONS,. at  «!., 
» 

PIalntl££«-App«ll«nts , 
vs. 
HAROID  H«  VAUPELL,   st  al., 

D«f •ndants-Appallsas . 


Appaal  fro*  th« 
Circuit  Court  of 
He Henry  County. 


'M 


iA^    ■3 


^N 


HRiGirr  —  J. 

Ths  plaintiffs,  A.   P.  Fraund  Sons,   Irvin  Fraund,  a/k/a 

Invln  Fraund  and  Ralph  Fraund,  saak  to  anforca  a  lian  against 

cartaln  naaad  dafaodants  in  chasua  of  $191,0U.60.upon  372 

acraa  of  land  batiiaan  Griswold  Laka  and  Fox  Rlvar  in  McHanry 

County,  Illinois.     Tha  plaintiffs  ara  cootraetors  who  clala 

to  hava  axcavatad,  drad(ad,   f Iliad  and  landacapad  tha 

.1 
origiaal  fkralimd  into  a  subdivisloB  of  rasidantlal  lots 

a 

known  mm   Holiday  Hills.  Tha  laprovaaants  for  which  thay.  tf laia 
to  hava  Itoan  raaponsibla  includa  tha  road,  natwork  and 
artificiiil  and  ia^>rovad  water  channels  and  canals. 


ri 
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PUlntlffs'   orlglnAl  coaplalnt  wm  fll^d  on  August  25, 
1958.     On  Octob«r  3,   1958.   d«f«n<UBit,  Holiday  Hills,   Inc., 
filod  «  ttotion  to  dismiss  plaintiffs'   complaint.     On 

« 

Fabruaxy  20,  1959,  tha  trial  court  antarad  an  ordar  dismissing 
plaintiffs'  complaint.'  From  this  ordar  of  dismissal, 
plaintiffs  appaalad  to  this  court  in  tha  cass  of  A.  F.  Fraund 
Sons,  Irwin  Fraund  and  Ralph  Fraimd,  Appallants,  vi.  Harold 
H.  Vaupsll,  at  al.,  Appallaaa,  in  casa  No.  11297.  On  Jvna'  22, 
1959i  in  raspoosa  to  a  motion  of  dafsodants.  Holiday  Hills, 
Inc.  and  Robart  P.  Roaanthal,  thia  court,  without  opinion, 
dismiasad  tha  appeal  of  plaintiffs  "on  ^tha  groimda  that  no 
final  appaalabla  ordar  had  baan  randarad  in  any  court  of  com- 
patsnc  Jurisdlctloo."  ,0d  April  I,  1960,  tha  trial  court 
sntarad  an  ordar  granting  laava  to  plaintiffs  to  fila  thair 
first  smandad  complaint  whiph  was  filad  on  that  date.  On 
April  29,  1960,  Holiday  Hills,  Inc.,  and  lobart  P.  Rosanthal. 
filad  a  motion  to  vacate  tha  ordar  of  court  granting  laava  to 
plainMffs  to  fila  thair  first  amandad  con^laint  on  tha 
groxnd  that  tha  court  waa  without  Jurisdiction  sines  thara 
was  no  mandata  of  this  court  filad  by  plaintiffs  in  tha  trial 
court  aftar  tha  first  appaal.  Tharaaftar,  on  May  5,  1960, 
plaintiffs  filad  In  tha  trial  court  tha  mandata  of  thia  oourt. 
Tha  trial  court  on  Juna  15,  1960,  grfntad  plaintiffs  laava 
to  rafila  thair  first  amsndad  complaint  inatantar  aa 
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plalatifffl'  ••eood  iMttad«<l  co«plalnt. 

Mfandaata,  HollcUy  HilU,  Inc.,  and  loWrt  P.  tocmthal, 
d/b/a  lo««pch«l  Umbmr   «nd -Pu*!  Co.,  filed  a  ai6tloa  supported 
by  an  affidavit  to  dlaalta  plaintiffs'  aacond  aaandad 'co»- 
plalnt.  this  ■otlon  was  jolnad  in  by  dafandants,  Harold  H. 
Vaupall,  Individually  and  u  Bxacutor  of  tha  latata  of  Graca 
N.  Glornay,  docaasad,  Anita  Vaupall  and  tha  First  National  Bank 
of  Woodstock,  as'  Trustaa,  undar  Truat  197.  Tha  aotion  was 
Wasad  primarily  on  two  contantlonst   (1)  That  tha  claia  or 
dastfnd  of  tha  plaintiffs  against  tha  dafandants  vaa  barrad.by 
af flnsatlva  nattar  avoiding  tha  lagal  affact  or  dafaating  tha 
clalu  or  dsaand  of  tha  plaintiffs,  and  was  filed  pursuant  to  . 
Sac.  48  (1)  (1)  of  fcha  Civil  Practica  Act,. (111.  Rav.  Stat., 
1959,  Chap.  110,  Par.  46)  and  (2)  that  tha  ordar  of  tha  trial 
court  antarad  on  February  20,  1959,  dlaiais sing  plaintiffs' 
original  coaplaiat  is  res  Judicata. 

Ob  July  15.  1960,  tha  trial  court  heard  arguasnt^  on  tha 
ant  ion  to  dlsalss  the  second  saonded  coeiglaint  and  sustained 
the  ■etlan  and  anteted  an  order  dlaadsslng  the  aacond  aaandad 
coaplalat  as  to  all  defendants ,.  and  ordering  that  the 
plalstlffa  take  nothing  by  virtue  of  aald  canaa  and  that 
dafsodants  go  hence  without  day.  Prsa  this  oirder,  plaint  if  fk 
appeal. 

The  second  ananded  coa^Iaiat  it  quite  ireliailnous .  The 
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fint  cooDC  contlcts  of  •ighty  p^rffraphs  and  occ\jpl«a  forty   . 
tiiaa  pafM  In  th«  Abatract  of  Racord..    In  th la  count  plalntlffa 
aaak  a  llan  on  tha  baala  of  tha  Machanic'a  Llan  Statuta.     Tha 
aacond  count  containa  algbty-ona  paragrapha  and  in  thla  count 
plaiiitlffa  aaak  a  lian  aa  a  rdault  of  a  contract  and  tha 
Uialnaaa  damlinga  batvaan  tha  partlaa.     It  would  unduly 
lanfthan  thla  opinion  to  raclta  tha  aXIagatlona  of  tha  aaandad 
coaplMnt  and  iiould  not  aid  In  a  dataiainajclon  of  ttila  cauaa. 

Dafandanta-appallaaa  contand  that  Bxhlblta  A* and  B, 
attachad  to  da^andanta'  aotion  to  dla«laa  tha  aacond  antandad 
coa^laint  conatltuta  Covananta  Not  to  Sua  and  ara  a  bar  to 
Cba  praaant  action,     flalntiff-appallanta  argua  that  tha 

a 

trial  court  arrad  In  conatrulpt  Ixhlblta  A  and  B  attachad  to 
dafandanta'  aotion  tp  dlaalaa  aa  Covananta  Hot- To  Sua,  and 
furthar  contand  If  thay  ara  Covananta  Not  TO  Sua  thay  could, 
hava  no  affact  a^apt  aa  to  dafandant,  Holldiqr  Hilla,  Inc.,  and 
ahould  not  ba  conaxruad  aa  Covananta  Not  To  Sua  tha 'othar 
dafandanta. 

Tha  aotion  of  tha  dafandanta  atatad  that  tha  plalntlffa, 
A.  P. -Fraund  Sona  and  Ralph  Fraund  did  on  or  about  Jangary  2, 
1958,  and  Irwla  Pratnd  did  on  or  about  April  15,  1957,  asacuta 
■and  antar  Into  cartalo  wrlttan  afraaaanta,  attachad  to  tha 
aotion  aa  Ixhlblta  A  and  B  raapactlvaly,  with  Holiday  Hllla, 
Inc.,  ag;^aalng  to  taka  no  action  nor  to  coaaanca  auit  agalnat 
Holldaty  Hllla,  Ixtc.,^  to  auch  Indabtadnaaa  allagad  to  ba 
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ovlag  plAlntifft  la  th«lr  ••o«ad  mmad^d  eooplalnt. 

Exhibit  A,  attached  to  th«  aotlaa  to  dltmlas  tho  •ocond 
•Modod  coaplklnt,  conalsts  of  a  print od'lott or,  th«  undor- 
llaod  portions  of  which  woro  typo  wrlttan  or  hand  wrltton  la" 
•nrtlont.  Exhibit  A  stntoo  m-  follonn: 

• 

■iDLinAT  HIUJ,   IK. 
MeHnry,  lUlnoU 
Fhono  MeHMiry  1934 

Ittrcb  6,  1957 

A.  P.  m 


GmcImbmi:  •        • 

• .  -' 

*  ■  * 

A*  fcn  h«vn  bnan  infonMd  pmvloyilx  bgr  Mhr. 
Vnnoa  J.  box,  although  tha  aaaaca  of 
Bolid^x  R11U»  Inc.  M%mk  to' asoaad  its 
llabillciaa  It  la  aacaaa«r]r  chat  tha  ftaaca 
ba  conrartad  Into  caah  la  0t4mK  to  paj 
*aTCditora.     Tn  ordfr  to  «iaid  bfltkriiptey  or 
r«eaiiparahlf  procaAdlnga,  nhlph  tan  both 
eottly  «id  tlM  codanaiag,  Mr.  Ka«i  haa 
Cwaad  oirar  tha  diractloa  of  ■ollAay  1111a, 
Iac.».  throafh  tha  aadlna  of  an  irravacabla 
pmy  to  Yota  all  of  tho  antataadlat  itock 
ta  Mr.,  lobart  loaanthal,  aho  rapraaanta  . 
tha  largaat  unaaovrad  cradltor,  to  Mr.  Ralph 
Fraond,  lAio  rapraaoita  tho  largMt  «aeurad 
acaditar  and  to  Mr.  I.  M.  Malataa,  «ba  rapra- 
aaata  both  aoourad  and  nnaaenrad  eradltora. 
and  alao  haa  baan  actlva  la  tha  bolldlat 
itmetlan  pvofraa  at  lallday  Bllla.  lae. 


thla  naw  aanagaaaat,  It  la  propoaad 
thac  an  actlva  talas  and  building  progran 
ba  laatltut^  arid  atapa  hcva  alrai^y  baan 
talBan  to  proeura  an  acttva  and  attraotlva* 
.bttXlding  prograa  tfttrongh  •  cantraat  antorad 


•5- 


Into  wlc\)  Rivarviaw  Hcmm  Bulld«n.  'Klv«rvl«w 

HiMM  Builders  It  In  .th«  cour««  of  cocMCruct 

Ing  three  very  ettrective  aodel  hoaee  end 

it  la  planned  tbet  two  of  thea  will  be  coai* 

pletely  fumlehed  in  order  to  be  aore 

ettrective  to  proepecclve  buyere.   It  le  i 

planned  that  Rivervlew  Hoaw  Builders  will 

extend  the  present  water  systea  in  the 

Holiday  Hills,  Inc.,  subdivision  and  will  ' 

install  a  aodem  sewage  disposal  sys tea.  I 

The  availability  of  water  and  sewer  for  | 

every  lot. should  attract  a  great  n\aiber  of  '' 

buyers  and  will  also  facilitate  the  pro-  i 

curing  of  financing  for  the  construction 

and  sale  of  hoaea.  All  of  the  expenses  of  I 

the  sewage  systsa  and  the  extension  of  the  I 

water  systsa  as  well  aa  advertising  and 

sales  expenaaa  will  be  paid  by  Rivenrlew 

HOM  Builders.  Holiday  HilU,  Inc.,  will-  '         ] 

sell  lots  to  Rlvenrlew  Hoae  Boilders  at  a 

reduced  price  taking  Into  consideration  the  ' 

developHMnt  expenses  of  Rlverviow  Hoae 

Bulldars.  Cbnsequantly,  Holiday  Hilln,  Inc., 

will  have  no  expenditures  except  for  ordinary  | 

bp«r«tlag  expenaes  #nd  aonles  received  by 

Helldagr  Hills,  Ina.,  will  be  available  for 

the  payaait  *of  existing  creditors. 


Of  course,  it  will  take  soae  tlae  for  this 
progran  to,  get  into  full  operation  and 
therefore,  it  is  dependent  upon  the  cooper- 
ation of  the  creditors  of  Holiday  Hills,  Inc., 

and  their  agreeaent  to  extend  the  tlae  of   .  1 

payaent  on  the  indebtednees  owing  to  thea. 

•It  is  proposed  that  all  existing  creditors  i 

Including  the  land  owners,  Harold  H.  Vaupell .  I 

and  Grace  Glomey,  be  paid  pro  rata  aa  .  ,        < 

aonles  bec'oae  available  for  the  payment  of  I 

debts.  We  believe  that  this  prograa  la  in 

the  beet  interest  of  all  creditors  and  that  j 

ultlaately  ^11  creditors  will  be  p«ld  In  full.  i 

According  to  our  infocaation,  the  balance  due 

to  you  by  Holiday  Hills,  Inc.,  tm   of  this 

date  is  $110.777.32  plus  interest  at  61  per  ] 

annua  since  Jaauary  2.  1957.  | 
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¥•.  Mk  that  you  kindly  aign  th«  •nclotad 
copy  of  thif  l«tt«r  agraelng  to  ch— 
«rrang«Mots  and  r«turn  it  to  th«  offlc« 
of  Holiday  Hills,  Inc. 

Vary  truly  youra. 

Holiday  Hilla,  Inc. 

/a/  Robart  P.  Koaanthal, 
Prasidant 

In  conaldaration  of  tha  axacution  of  a 
aiailar  agrt— ant  by  othar  craditori  of 
Holiday  Hilla »  Inc.,  tha  undarsignad  haraby 
agraaf  to  tha  arrangaaanti  aat  forth  abova 
and  furthar  agraas  to  t4tka  no  action  nor  to 
coHMnca  suit  againat  Holiday  Hilla,  Inc.;  on 
tha  indabtadnaatf  owing  to  tha  undaraignad  aa 
long  aa  tha  proxy  haratofora  aantionad  ia  in 
forca.  Tha  undaraignad  furthar  atataa  that 
aa  of  thia  data  tha  balanca  dua  to  tha  undar-  ' 
aignad  by  Holiday  Hilla,  Inc.,  ia  $110.777.32 

flua  intaraat  at  61  par  annua  sinca  January  2. 

A.  P.  Fraund  Sooa  and  Ralph  Fraund 
By:   /a/  Ralph  Fraund 

Pat ad  January  2.  195fl."  .  . 

Ixhtbit  B,  attachad  to  tha  aotionto  diaaiat  tha  sacond 
flMDdad  complaint,  waa  a  printad  form  aiallar  to  Exhibit  A, 
quotad  abova,  with  tha'  axcaptlona  that  It  la  addraaaad  to 
*te.  Inrln  Fratnd,  Fraund  Avaoua,  McHanry,  Illinola."  Tha 
a«>unt  Involvad  ia  inaartad  aa  "$73,825.14"  with  no  intaraat 
craditad,  tha  data  of  apparant  signatura  by  Mr.  Irwin  Fraund 
la  "April  15,  1957"  and  thla  form  apparantly  baart  tha 
algnatura  of  "Irwin  Fraund." 
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The  notion  of  th«  said  d«£«n<i«ntt  to  dismiss  plaintiffs' 
sscond  mended  coopUlnt  statod  thac  «greea*nts  such  «s 
Exhibits  A  and  B  wsre  executed  and  entared  into  for  valuable 
coos Idarat ion.  to-wit,  the  axecutioo  of  similar  agreements  by 
other  creditors  of  Holiday  Hills,  Inc;  that  such  agreem«»ts 
vers  md  remain  in  full  force  and  effect  m   to  all  times  per- 
tinant  to  the  above  entitled  action.  The  affidavit  in  support 
of  said  K>tioa  stated  that  similar  agreem«its  as  Exhibits  A 
md   »werc  entered  into  by  other  creditors,  of  Holid#y  Hills, 
Inc.  The  affidavit,  in  support  of  the  motion,  recites  the 
namaa  and  addresses  of  thirty three  other  creditors  of 
Holiday  HilU,  Inc.,  i»ho  executed  similar  agresmsots.  The 
affidavit  alleges  further  that  the  irrevocable  proxy  of  Mr. 
Vernon  J.  Knox  as  mentioned  in  said  creditors'  agreements, 
tuning  over  the  direction  of  Holiday  Hills,  Inc.,  to  Messrs. 
Robert  P.  Rosenthal,  Ralph  Frtund  and  S.  M.  Melahn  has  been 
at  all  timea  and  remains  .aa  to  all  times  pertinent  to  the 
above  entitled  action,  in  full  force  and  effect,  a  Verified 
copy  of  which  was  attached  to  the  affidavit. 

A  covenant  is  an  agreement  between  parties  to  do  or 
not  to  do  a  particular  ♦ct.  No  particular  form  of  words  is 
necessary  to  constitute  a  covenant,  but  whatever  shows  the 
Intent  of  the  parties  to  bind  themselvee  to  the  performance 
of  a  thing  stipulated  may  be  deemed  a  covenant,  without  regard 
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to  U)«.  foia  o^  «xpr«MloQ  uscdl     Wb«th«r  or  .not  a  dociaMnt 
Is  eoQotruod  to  bo  a  Cov«o«nt  Ifot  To  8uo  dopands  upon  tho 
words  iM«d,  th«  tubotonco  of  tb«  ocrocMOt  oad  tho  Itittftloq 
of.tiM  portloo.  .  Hulko  ▼.   Xntomationol  NanufOcturlng  Co., 
14  111.  App.  2d  5,  142  M.  I.   2d  717.     Tho  outborltloo  «ro  voll 
in  occord  that  whllo  a  cov«i«nt  la  tochnlcally  not  a  roioaao, 
novortholoaa;  to  avoid  circuity  of  actiob  it  aay.  ba  ploadad 
in  bar  of  tha  eauaa.of  action  to  which  it  ralatoa.     45  im. 
JifT. ,  talaaaa.  Sac.  3. 

Iha  laat  paragraph  of  Ixhiblta  A  aod  B»  which  ara  allagad 

# 

to  ba  Covanants  Hot  To  Sua»  atatod  that  "in  boaaldaration"  of 

• 

tha  aacocutloQ  of  aiallar  agraoMnta  by  othar  cradltora,  tha 
plaintlffa.  agraod  to  tha  proposad  aifrang«Mota  aat  forith  la 
tha  first  part  of  tha  axhlblta  and  thay  fucthar  agraad,  "to 
taka  no  action  nor  to  coMaoca  ault  againat  Holiday  jlilla, 
litic.*  on  tha  Indabtadbaaa , '*  as  long  "as  tha  proxy  harato 
■aationad  Is  In  forca."     Tha  ccos^daratlon  statad  was,   in 
fact,  soppliad  in  that  thirty-thraa  othar  crodltoas  axacutad 
siailar  agraamants  not  to  sua.     Exhibits  A  and  B  statad  that 
tha  plaintiffs  would  not  aua  "as  long  aa  tha  proxy  aantionad 
tharain  waa   in  forca."     Iha  tacord  ravaals  that  the 
irravocabla  proxy  Mntlonad  in  aaid  craditors '  agraamanta, 
turning  ov«:  tha  diroctlon  of  Holiday  Hills,   Inc.   to  Maasrs. 
lobart  F.  loaanthal,  Ralph  rraund  and  1.  .M.  Malahn^  had  boan 
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at  all  tlaaa  BMitlooad  in  thm   coaplalnt  of  plaintiff*  in 
full  force  and  affact. 

In  Para^aph  60  of  tha  tacond  AMandad  coaq>Ialnt, 
plaintiff.  Ralph  Praund,  adaltt  that  Holiday  Hi 11a,  Inc., 
dapoaitad  to  hi«  bank  account,  in  tha  First  national  Bank  of 
Woodatock.  Illinois,  on  Auguat  10,  1959,  tha  sum  of  $3,804.21 
and  that  ha  racalvad  notica  tharaof .  Ha  furtbar  atataa  chat 
a  dapoait  waa  sMda  to  his  account  by'aaid  dafandant  in  said 
bank  in  tha  sum  of  $600.00  on  February  13,  1939. 

In  Paragraph  62,  he  allagaa  that  in  addition  to  tha 
$3,804.21  dapoaitad  on  August  10,  1939,  that  dafandant. 
Holiday  Hills,  lac.,  prior  to  Jfnuary  23,  I960,  had  dapoaitad 
$1,093.04  to  his  bank  account  without  aoCica  to  plaintiffs. 

In  Paragraph  63,  plaintiff,  Inrin  Fraund,  allagaa  that 
on  January  23,  1960.  d(|feniant.  Holiday  Hills,  Inc.,  paid  tha 
SUM  of  $6,966.20  to  hiA. 

In  Paragraph  64,  plaintiff ,  Ralph  Fraund,  allagaa  that 
oo  January  23)  i960,  dafandant  Holiday  Rills,  Inct,  paid  bin 
tha  auB  of  $3,913.08; 

•  Both  Ralph  Frmnd  and  Ixvin  Fraund,  allaga  that  thaaa 
paynants  ao  racaiTod  by  thaa  froa  Holiday  Hi  11a,'  Inc.,  vara 

* 

appliad  to  tha  reduction  of  accrued  intaraat  outstanding. 
Ragatdlaas  of  t^  tHaae  suna  ware  paid  and  nothirlths tending 
they  ware  appliad  to  interest  and  not  principal,  it  reveals 
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«nd  IndicatM  «  general  Intent  on  the  p«rt  o£  the  pleintiffs 
to  p«rticip«te  In  and  ratify  the  agreeaMnta  identified  aa    . 
Kxhibita  A  and  B. 

In  order  to  codatrue  and  detexaine  whether  or  not 
Exhiblte  A  and  B  are  in  fact  Covenant*  Not  To  Sue,  we  ouat  ex- 
aalne  the  worda  uaad,  the  aubatance  of  the  agreeoMnt  and  aa- 
ctrtain  the  Intcntloo  of  the  partlea.   It  la  quite  obvioua  from 
a  atudy  of  the  record  before  ua'that  the  operation  of  Holiday 
Hllla,  Isc.,  baoaai  financially  \staound  mkd   there  waa  a 
ganaral  agreeaent  between  credltora,  incloding  the  plaintlffa, 
Ip  $D   attaapt  to, avoid  a  bankruptcy  or  roeaivarahip . procaeding 
Chat  thay  woul^  all  refrain  froai  auita  or  actiona  agaiaat 
Holiday  Hilla,  Inc.  Flaintiffa  not  only  axaexjtad  euch  acree- 
aenta  but  tha> plaintiff ,  Ralph  Freund,  in  fact,  actively 
participated  mm   a  director  under  the  irrevocable  proxy. in  an 
atteapt  that  creditors  would  be  paid. 

Ve  conclude  froa  the  worda  ui»ed»  the  subat«ice  of  the 
agreeaMnt  and  the  obvious  iotantiona  of  plaintlffa  and 


defendant,  Holiday  Hills,  Inc.,  that  Bxhlbita  A  and  B  ware 
intended  to  be  and  are,  in  fact,  Covananta  Not  To  Sue  the 
defendant.  Holiday  Hills,  Inc.  Thaae  Covenitnts  Not  To  Sue 
executed  by  the  plaintlffa  are  a  bar  to  plaintiffs'  action 
againat  the  defendant;  Holiday  Hllla,  Inc.,  however,  thaae 

Covenants  Not  o  Sue  do  not  bar  plaintiffs'  action  against 

« 
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th«  r««aining  d«f«nd«nts. 

It  it  next  coQt«nd«d  io  d«f •ndancs '  aotlon  to  ditmlts  th« 
••coad  anendad  coaplAlnt  Ch«C  the  ord«r  of  th«  trial  court 
•nt«r«d  on  PebruAry  20,  1959,  diamlasAng  pI«ioti£fs'  orlgin«I 
cooplAlnt  it  rc«  Judicata  and  bars  any  furthar  actlor^  on 
plaintiffs'  second  ananded  cooplalnt.  Tha  doctrine  of  raa 
Judicata  applies  only  in  ths  case  of  final  Judgiaant.  Wadsworth 
▼.  Connell,  104  111.  369. 

Whan,  a  former  adjudication  is  relied  upon  as  an  absolute 
bar  to  a  subsequent  action,  tlfe  only  questions  to  be  determined 
are  whether  the  cause  of  action  is  the  same  in  both  proceedings, 
whether  the  two  actioos  are  between  the  sane  parties  or  their 
privies , 'Whether  the  fonier  adjudication  was  a  fiaal  Judgpant 
upon  the  aerlts,  and  wfaethar  it  was  within  the  Jutisdictioo 
of  the  court  rendering  it.  People  v.  Kidd.  398  111.  405,  75 
N.  E.  2d  851.  The  order  of  the  ^rlal  court  entarad  in  this 
cause  on  February  20,  1959,  was  bald  by  this  court  not  to  be 
a  final  appealable  order  and  conaequantly  the  doctrine  of  res 
Judicata  has  no  application  in  this  case. 

Va,  therefore,  conclude  that  the  trial  court  properly 
dlaaissed  the  plaintiffs'  second  amanded  coaplaint  aa  to  t^s 
defendant,'  Holiday  Hills,  Inc.,  but  the  court  erred  in  dla- 
■issing  the  cooplsint  as  to  all  of  the  resMining  defendants. 

A  aotlon  was  filed  herein  by  the  appallaaa  to  disalas 
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this  appeal  and  tha  appellants  filad  a  aotloo  to  strlka  tha 
brlaf  of  appallaaa.  Thaaa  tetlona  wara  takan  with  tha  etm» 
and  ara  ovarrulad. 

Tha  ordar  of  tha  Circuit  Court  of  McHanry  County  la 
affliaad  aa  to  tha  dafandant,  Holiday  Hills,  Inc.,  and  Is 
ravarsad  aa  to  all  othar  dafandanta'i 

ORDER  AFFIRMED  Ilf  PART,  AND  REVERSED  IN  PART. 

SPIVEY,  f.  J.  and  CROW,  J.,  Concur. 
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Gen,  No,  lll^^i^  *';;^  Aganda  L 

IN     THE 
APPELLATE  COUliT  OF  ILLINOIS 

SECOND  DISTRICT  -  SECOND   DIVISION 
FEBRUAKY   TEFiM,   A.   D.   I96I 


JAMBS   W.  WITHHiSPOON-   J,  C. 
I  J.  H.  SEARS, 

Plaintiffa-Appellaats,      ) 
vs. 


i       ...   -     JA 


EVANS  and  J.  H.  SEaTcS,  )    f   Q  C    'w     pT.    Y 

Plaintiff a-Appellaats.  )         I   ^  ^''    ^  ''^^''    "   ^ 

Appeal  from  the 


Circuit  Court  of 


GLIRH  3*  GILMORE  and  MAhY   ELSIE   { 
CIU'JORE,  ;       Mercer  County,  Illinois. 


Defendant s- Appellees. 


CROW,  P.  J. 

The  plaintiffs-appellants,  James  W,  Witherspoon,  J.  C. 
B?«Ei8,  and  J,  H.  Sears,  brought  suit  against  the  defendants- 
appellees,  Clenn  S«  Oilmore  and  Mary  Elsie  Gilniore,  on  a  note 
which  reads  as  follows: 

«12, 500,00        Aledo,  Illinois     October  6,  A.D.  1952, 

One  Year  after  date,  without  frace,  I,  we,  or  either 
of  us  pronise  to  pay  to  the  order  of  James  W.  Wither- 
spoon 

TWELVE  THOUSAND  FIVE  HUNDRED  AMD  NO/lOO  DOLLAiS,  with 
6  per  cent  interest  thereon  from  date,  interest  pay- 
able at  maturity  a.onually.  All  past  due  principal  and 
interest  shall  bear  interest  at  the  rate  of  •••••  per 
cent  per  amura  until  paid.  If  this  note  is  not  paid 
when  due,  and  is  placed  iii  the  hands  of  an  attortey 
for  collectio.i,  or  if  collected  through  Probate  or 
Bankruptcy  proceediri£Q,  then  tea  per  cent  of  the  amount 
then  due  hereon  shall  be  added  as  attor!tey*s  fees,  'rfe 
the  makers,  t'uarantors,  asaiinors,  sureties  and  en- 
dorsers severally  waive  extension,  presentment  for  pay- 
ment, deaand,  protest,  notice  of  ja^otest,  aid  diligence 
in  brinfirif;  suit  against  any  parties  hereto,  for  non- 
payment of  this  note* 

Payable  at  the  office  of  Jwnes  W.  Vitherspoon,  at 
Hereford,  Deaf  Smith  County,  Texas. 


is! 


Clean  S.   Cilniore 
Kary  Elsie  Cilmore" 
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Th«  plaint if f»  averred  that  they  are  holders  in  due  course; 
that  one  John  Harper  before  maturity  tra-iaferred,  negotiated,  and 
delivered  the  note  to  then;  and  that  no  part  of  the  principal  or 
interest  has  been  paid.  The  defeidants'  answer  admitted  the  ex- 
ecution and  delivery  of  the  note  to  one  John  Harper,  but  averred 
that  no  money  or  anything  of  value  was  f iven  by  the  plaintiffs  or 
received  by  the  defendants  for  the  pivlif:  of  the  note  and  that  it 
is  without  consideration.  It  ia  further  alleged  in  the  answer  that 
they  entered  into  an  aere«aent  in  writing  with  John  Harper  with 
respect  to  a  certai:i  minin{r  veatvirc  ar«d  that  the  note  was  executed 
aiid  delivered  in  pursuance  of  that  agreement;  that  John  Harper  was 
an  agent  of,  partner  of,  or  associated  with  the  plaintiffs  in  the 
mininjr  project  set  forth  l;>  that  ai.reeiaent;  that  the  mine  was  not 
put  Into  production  aad  the  mill  was  not  constructed;  that  the 
representations  made  by  John  Harper,  on  behalf  of  himself  and  the 
plaintiffs,  or  some  one  or  njore  of  them,  as  referred  to  in  that 
a^;reement,  were  false,  fraudulerit,  and  without  fotmdation;  that 
the  note  was  executed  and  delivered  pursuar^t  to  those  false  a:id 
fraudxilent  representations;  and  that  by  reason  thereof  the  note 
was  without  consideration,  'ihe   plaintiffs  filed  a  reply  denying 
soae  of  the  affirmative  new  raatters  in  the  answer,  including  deny- 
ing that  any  false  representations  were  made  to  the  defendants  by 
John  Harper  upofi  >rtiich  the  defendants  relied  and  which  induced  the 
defendants  to  execute  and  deliver  the  note  sued  upon,  and  further 
denying  that  the  note  was  delivered  pursuant  to  any  false  or  fraud- 
ulent representations.  There  was  a  trial  before  a  jury.  'The   jury 
rendered  a  verdict  for  the  def e adauts,  a  Judgraent  was  entered  there- 
on for  the  defendants,  the  plaintiffs*  post  trial  action  was  denied, 
and  the  plaintiffs  appeal*  The  defend^its*  niotiona  for  directed 
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Yordict  at  the  close  of  the  pLalntlffa'  evidence  and  at  the  close  of 
all  the  evidence,  and  the  plaintiffs'  similar  motion  at  the  close  of 
all  the  evidence  had  been  denied. 

The  plaintiffs  urj'e  there  was  error  in  the  overrulinf  of  their 
post  trial  raotion,  that  the  verdict  is  against  the  manifest  weight 
of  the  eviderice,  that  the  court  erred  ii  not  directirxf  a  verdict 
for  the  plaintiffs,  and  in  refusing  and  fivin^  certain  instructions. 
It  is  the  theory  of  the  plaintiffs  that  they  are  bona  fide  holders 
in  due  course  of  the  note  and  it  is  hence  free  from  the  alle^^ed  de- 
fenses of  want  or  failure  of  coasideratioa,  and,  alterr^atlvely,  that 
there  was  lo  competent  evidence  of  a  want  of  or  failure  of  consider- 
ation. It  is  the  defendants*  theory  that  whether  the  plaintiff 
Witherspoon  was  a  holder  la  due  course  a'ld  whether  there  was  a  fail- 
ure of  consideratiofi  were  questions  of  fact  properly  resolved  by  the 
verdict,  the  verdict  is  warra-^ted  by  the  evidence,  and  the  post  trial 
motion  was  prtjperly  denied. 

James  W.  Witherspoon,  one  of  the  plaintiffs  and  the  named 
payee  of  the  note,  says  that  he  advanced  ?*  5000 .00  of  his  own  r!K>ney 
to  John  Harper  on  the  note,  and  also  an  additional  tl500.00  of  joint 
money  of  his  a^id  J.  H.  Sears,  ai";d  also  charged  the  note  with  a 
*2500.0C  loan  which  Sears  and  Evans  had  nade  to  Harper  prior  to  the 
execution  of  the  note  (v^ich  loan  had  been  cancelled  and  was  to  be 
paid  out  of  the  defendaits*  note),  and  it  is  said  that  the  plain- 
tiffs J.  C.  Evans  and  J.  H.  Sears,  by  reason  thereof,  have  bene- 
ficial interests  in  the  note  and  for  those  reasons  are  made  pax^ies 
plaintiff. 

James  V.  Witherspoon  is  a  lawyer  in  Hereford,  HiSttS*  Mm  had 
been  a  District  Jud^e  ir;  the  past  in  Texas,  and  was  at  the  time  of 
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th©  execution  of  the  note  practicinr  law  in  Hereford,  J,  H,  Sears 
waa  in  the  {^rain  aiid  banking  tusineas  in  Hereford.  J,  G,  £van8 
was  in  the  farming  buaineaa  near  Hereford.  The  defendants,  I'lenn 
S,  Cllmore  and  Kary  Elsie  (ilmore,  were  fartaers^  livin£  aeyen  or 
eicht  miles  south  of  Aledo,  Illinois, 

It  appears  that  the  defendants  had  been  acquainted  with  John 
Harper  of  Ensenada,  Mexico,  for  about  two  years  prior  to  October, 
1952,  and  they  had  had  durin|-  that  period  of  time  various  bus- 
iness ventures  with  hira,  having;  paid  or  advanced  him  some 
tlOC, 000.00  for  various  business  purposes. 

This  John  Harper  on  October  11,  1952,  after  a  preliminary 
discussion  for  a  day  or  two,  entered  irito  a  written  afreeraent 
with  the  plaintiffs  J#  H,  Sears,  J.  A.  -McWhorter,  J,  G,  Evans,  and 
James  W,  i/itherspoon,  by  which  Harper  sold  and  transferred  to  them 
aa  undivided  l/2  interest  in  the  so-called  Quica  Mine  in  the  EI 
Topo  aininir  district  of  Lower  Calif ornia  in  the  Republic  of  Mexico, 
the  mine  bein^;  a  tungsten  minini;  clain  concession  atid  property, 
with  gold  and  allied  ores  in  connection  therewith.  Ilie  consider- 
ation for  the  sale  by  Harjjer  of  this  l/2  interest  therein  to  Sears, 
KcWhorter,  Evans,  and  Witherspoon  was  $15, 000,00,  which  they  paid, 
and  the  further  agreement  of  the  purchasers  to  adva^^ce  another 
'35,000.00  for  the  building-  of  a  tungsten  mill  thei^on  for  the 
processing  of  the  ore.  Ilie  plaintiff  Janics  W,  Witherspoon  drew 
up  aid  dictated  this  atreeraeat  of  October  11,  1952,  Prior  to  that, 
on  or  about  October  2nd  or  3rd,  1952,  the  plaintiffs  had  paid,  or 
advanced,  11000,00  to  Harper,  with  whom  at  that  time  they  were  dis- 
cussing this  caine. 

It  appears  that  John  Harper  had  gone  to  Calesburf,  Illinois 
to  see  the  defendants,  with  wiiom  he  was  previously  acquainted,  on 
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or  about  October  kth  or  5th,  1952,  and  had  discussed  with  the  de- 
fendants this  same  Quica  tun^'otan  mine  in  Maxico*     He  wanted  them 
to  invest  ?25,000»00  and  presented  to  then  a  proposed  contract 
which  was  the  sane  aa  the  contract  later  entered  into  October  15, 
1952  except  for  certai i  deletions  later  made.     They  did  not  reach 
aay  aerweraent  at  that  tine,  and  Harper  went  back  to  Texas,  saw 
Itfitherspoon,  entered  into  the  afTeeroent  referred  to  of  October  11, 
1952  with  Sears,  KcWhorter,  Evaria,  and  Witherspooa,  aid  returned 
then  to  GalesbuTE,  Illixioia  on  October  15f  1952  and  met  a^ ain  with 
the  defendants* 

As  a  result  of  this  later  meeting  of  October  15,  1952  the 
defendants  on  that  day  sif  ?ied  a  contract  with  Harper  and  the 
note  in  quest  ioa,  raade  out  to  Wither  spoon  as  the  naried  payee,  and 
payable  at  his  office,  vrfiich  they  testified  was  in  consideration 
of  the  benefits  set  forth  in  the  contract.     It  was  understood  that 
Harper  was  to  try  to  sell,  or  discount  the  note  to  tfitherspoon. 
At  that  time  the  defendants  had    .ever  met  tfitherspoon  or  knew  any- 
thin,^   about  hiia.     Harper  at  that  time  had  with  him  a  sif:r»ed  copy  of 
the  contract  which  he  had  3if:ned  on  October  11,  1952  tratisferring 
an  undivided  l/2  interest  in  the  (^ica  mine  to  tfitherspoon  and  the 
three  other  jd-aintiffs,  by  which  the  plaintiffs  had  boupht  such  aiid 
arreed  to  do  certain  thini^s  as  to  building  a  mill,  and  he  showed  it 
to  the  defendaiits  as  a  part  of  the  negotiations  for  their  sipnin^ 
their  contract  with  hira  of  October  15,  1952  and  the  note.      The  con- 
tract of  October  15,  1952  between  Harper  and  the  defendants  recited 
that  Harper  had  just  consuranated  an  atreeraent  with  a  rroup  of  influ- 
ential laen  from  West  Texas  whereby  they  had  agreed  to  build  a  mill 


-  5  - 


40 


Vfft?? 


*^r>*^r/->V         f      ci;   "'*6' 


■V    <♦:-'■■> f      ?.  r  ^,^,r.»-.i..-,n 


fc.'fi    , 


.  -1  *     ^..., .-«,  •+#*»■.- 


U4J^         ^ 


'  ^ »-  \  ^  ->■ »/     WiN** 


iU 


®fC;?  xi^l-riv  T-^  ,s 


;.-t  r'.'^  s-nli:?.?   r:ffe:to:' 


.;-i/.3i^     eai. 


-«>••..■..>  -        M(t         (V  - 


>'Xdi;vf   ija^yi     -t. 


•w       C        *^ 


to  mill  the  ore  comlnf:  from  the  Quica  wiae  1 1  the  El  Topo  mlninf 

district  aad  to  advance  substantial  sums  for  operatlnr  capital* 

Part  of  the  arreenent  between  Harper  and  the  deferida»its  of  October 

15,  1952,  recited  as  follows: 

"Heretofore  parties  of  the  second  part,  Glenn  and 
Elsie  Cilmore,  have  advanced  certain  suns  of  laoney, 
also  services,  amounting  to  approximately  ^100,000,00 
to  the  said  party  of  the  first  part,   John  Harper,  and 
at  this  time  John  Harper  is  in  need  of  ar.  additional 
$12,500,00  for  the  purpose  of  cleariir  the  title  on 
the  Quica  r>^ine,  and  to  clear  all  personal  oblif^ationa 
herebefore  made  by  John  Harper. 

For  and  in  consideration  of  the  sura  of  ?12, 500.00 
paid  to  John  Harper  this  date  by  parties  of  the  second 
part  receipt  of  which  is  hereby  ack:iowledfed.     Party 
of  the  first  part,   John  Harper,  hereby  arrees  arid  auth- 
orizes the  General  Manager,  Secretary,  Treasurer  a:\d 
President  of  the  Trust  Company  or  Corporatioi  that  are 
to  build  the  mill  aiid  operates  said  mine  to  pay  to  the 
ojrder  of  the  parties  of  the  second  p8U*t,   clenu  Cilmore 
and  Elsie  Cilraore,  a  total  smn  of  f- 125,000.00." 

The  stin  of  $125,000.00  was  to  be  paid  the  defendants  out  of  the  earn- 
ings of  the  Quica  raine.     After  this  agreement  was  entered  into  between 
the  defendants  a;^d  Harper  it  was  delivered,  tog-ether  with  the  proni- 
issory  note,  to  Harper  who  then  returned  to  Witherspoon's  law  off- 
ice in  Hereford,   Texas,  about  October  IS,  1952,  where  the  note  was 
turned  over  to  or  left  with  Witherspoon.     Harper  wanted  to  sell  the 
note  but  Wither spoon  could  not  cash  it  then. 

It  appears  fron  the  evider^ce  that  Harper  had  on  October  6, 
1952  actually  dictated  to  Witherspoon «8  stenographer  in  Wither- 
spoon »s  law  office  in  Hereford  the  note  that  Harper  had  with  him  In 
Galesburr  on  October  15th  for  C12, 500.00,  which,  on  that  date,  was 
signed  by  the  defendants,  and  Harper  had  also  at  the  same  time  dic- 
tated to  her  a  letter  on  Jiunes  W.  Witherspoon » s  stationery,  dated 
October  6,  1952,  which  was  addressed  to  r-fr,  Janes  W.  Witherspoon, 
Box  3d7,  Hereford,   Texas,  and  which  read: 
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"For  a  valuable  cousldarationj  receipt  of  which  is 
hejreby  ack;iowlecl,rec[,  I  have  civen  rfr.  John  Harper 
our  note  due  oio  year  aTter  date  and  dated  October 
6.  1952,  due  on  October  6,  1953,  for  the  sui  of 
fl2,5OC;»00,  This  will  be  your  authority  to  cash 
this  note  for  Mr.  Harper  or  to  discount  it  if  you 
see  fit  and  sane  will  be  ta>:en  care  of  on  or  before 
Biaturity, 

Youra  respectfully, 

(a)  Ciena  3.  Ciljaore 

C-lenn  (dlfaore 

(s)  hrsm   Hlsie  Gilz:iore 
Krs#  Elaie  c;ilmore" 

Vitherspoon  says  he  had  no  knowledfe  of  Harper's  liavin^  so  dictated 
the  note  and  that  letter  to  his  ste lor rapher .  This  letter  so  dic- 
tated by  Harper,  as  written,  was  carried  by  Harper  to  Calesburp,  and 
at  the  time  of  the  signing  of  the  defendant*s  contract  of  October  15, 
1952  that  letter  was  also  si,^ned  by  the  defendants. 

Witherspoon  testified  he  did  not  draw  the  contract  of  October 
15,  1952  between  the  defendaits  and  Harper  and  that  he  never  saw  it 
until  it  was  attached  to  the  pleading:*  in  the  inatant  case.   Inhere 
does  appear  in  evidence  another  letter  dated  October  16,  1952  ad- 
dressed to  Attorney  James  af.  Witherspoon,  Hereford,  Texas,  and 
si  fried  by  Glenn  S«  Cilmore,  reading  t 

"As  of  yesterday  I  rave  :!r.  John  Harper  ny  note  for 
f 12, 500,00,  payable  to  you,  and  in  accordance  with 
the  contract  he  submitted  to  roe. 

l\r»  Harper  asked  that  1  send  you  my  financial  state- 
ra«it,  I  am  therefore  enclosing  copy  of  the  last  one 
I  have  prepared. 

Should  yoii  wish  to  check  sa!:ie,  coat  act  the  First 
National  Bank  of  iloline,  Moline,  Illinois* 

Trustinr  the  taininf  venture  proves  out  to  the  ben- 
efit of"  all. 

Very  truly  yours, 

(s)  Glenn  3.  Cilmore" 
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On  October  20 «  195t  Vlthtrspoon  urote  thtt  defendants,  a  part 
of  tha  oontants  of  hia  lattar  baingi 

"I  not  load  in  your  lattar  thott  jou  mantionttd  that 

rou  hava  dallvarad  th«  note  to  im  thvoxiih  :  r,  Harpar 
n  aaeordar'.ea  with  th«  eoatraet  \us  au\miu-9d  to  you* 
Fl aaute  adviaa  saa  if  thia  la  the  contract  which  had 
boan  ai fined  by  thyself  mA  othara  with  Kr.  Harper  per- 
tai;dn£.  to  the  purchaae  of  an  intereat  in  the  aloe, 
or  just  miial  you  refer  to  i^n  you  siefitior.  the  con- 
tract he  aubsiltted  to  you** 

On  October  25,  1952  the  defendants  addreaaed  a  letter  to 

Wltharapoon  at  Haraford^  a  part  of  the  conteats  thereof  balngt 

*ya  raealTed  your  letter  of  October  20th*    lou  aak  that 

we  advis®  you  rei:;flr«iln,;:  the  co.?5tyact  subsdvtt®d  t.?>  us 
by  rx*  liarper*    We  wish  to  aay  it  waa  not  the  contract 
Binned  by  you  a-nd  yont  aaa«^ciatea  portai:^l-nn  to  pur- 
ehaae  of  an  interest  iu  hia  mine*    He  did,  howeyer, 
^ow  U8  your  co?vi;raot,  aid  It  wks  on  the  atr<m£t,h  of 
your  contract  that  w®  imde  a  lew  deal  with  himi^  %^lahf 
briefly  was  aa  iollcmm  « 

♦ife«  the  Cllrjor®s,  harbig  advasiced  son©  various  &t^m-iZ9 
to  him  duriiig  thue  past  two  years*  totalXinf  xaar 
1100,000.00  aad  ha,  feeing;  In  nmd  of  ;X2, 500,00  for 
elearin£  up  raaainin^i:  oblii.!jtti©fis  in  connection  with 

rowr  deal  with  hija,  agreed  that  for  a  coftaideration  of 
12,500^00  {the  note  you  hold)  w^  are  to  receive 
■tl25,000»00  {of)  cut  of  30%  of  his  diridends  froii  the 
Qalca  1^-190    After  this  apoimt  has  l:<een  recfidved  by  us, 
W9  are  atlll  to  receive  20;*  of  such  divtdcEids  for  the 
life  of  th©  iaino  also  lO;'  of  the  .net  profits  of  ^M 
Hahn  £old  uir.e*     It  is  understood  thai  he  eiay  have  to 
ture  laore  of  his  iiuiex^at  i/*  the  Quica  r'lr.©  to  further 
finance  aaeae  later  on«* 

This  will  iiidieate  to  you  our  position  arid  dealing  with 
Kr«  Harper  oi-i  this  Bratterj  i/^iMi  f»o%»  we  wish  you  to 
kn.ow»     It  was  our  uadersta^vlin^  that  you  had  drw^i  up 
our  contract  for  Mr#  Harper,     iT  so,  you  will  bav«  the 
complete  contents  In  laiiid*'' 

In  a^iswer  to  that,  l^itherEpoon  wrote  the  dafetidants  anothnr 

letter,  dated  Koveiaber  12,  V^'jZ,  a  part  of  \iai.ch  letter  baingj 
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*Cone«mlnc  the  propartlM  of  Vx»   ilarper^  pl«a«tt  be 
•dTlBed  that  I  do  aot  know  a  thln^  in  th«  world  about 
alnlnf,  propertiea*  In  fact^  I  nevor  sum  on«  tintll  a 
^-Toup  hero  did  look  at  this  one  alno  and  all  of  us 
are  i{;norant  and  dc  not  know  anythlnf  about  mine*  or 
alnerala  at  all*  I  ma  3^at  a  countr/  lawyer  who  has 
worked  hard  at  his  law  business  all  of  his  life  and 
\iui   expects  tc  continae  to  do  SO9  and  anythinc  that  is 
■ade  out  of  this  sine  will  have  to  be  done  by  soBieone 
else  and  the  people  on  the  ^ound  because  I  do  not 
have  the  tiiae  and  could  not  have  the  tlae  to  take 
froa  isy  office  «id  m^   peractice  to  spend  upon  it*" 

It  af^^ears  froa  the  evidetice  mid  Vltherspoon's  test  loony 
that  h©  first  B*8t  John  Harper  about  a  year  prior  to  October  1952, 
At  that  time  they  had  discussed  aci^  property  in  Mena»  Arkansas » 
being  a  mliia,  and  itfitherspoor.  told  Harper  that  he  was  not  interest- 
ed* He  had  laet  Harper  two  or  three  times  in  Hereford  and  Harper 
had  some  papers  with  him«  and  according  to  the  testltaony  of  Wither- 
spoon *s  secretary*  Harper  was  a  client  of  l(fitherspoon*s«  Ihe  plain- 
tiff EvaiiB  had  known  Harper  since  1951#  la  Septesber,  1952  the 
plaintiffs  Sears  aad  EtmiB  had  jointly  loa^ied  iiarper  |2500«00  on  a 
note  esid  chattel  laortgage*  tfltherspo<»i  again  met   Harper  on  October 
11  f  1952  in  Hereford*  He  discussed  the  Qulca  mine  property  in 
Lower  California  in  Mexico  with  Harper  mid  Witherspoon  entered  into 
the  aereenent  of  October  11,  1952  with  Harper,  together  with  Sears, 
Bvans  and  KcWhcrtcr,  in  which  Witherapoon  and  the  other  purefiasers 
bought  a  1/2  interest  la  the  aining;  piwperty.  After  the  execution 
of  the  contract  of  October  11,  1952,  ¥ltherspoon  didn't  see  Harper 
until  October  17th  or  I3th  and  after  then  Harper  spent  considerable 
tine  trylne  to  convlce  Witherspoo!!  that  the  note  of  the  defendants 
was  a  gieod  note*  tfltherspoon  adrdts  he  was  present  with  Smuts,  Brans 
and  McWhorter  on  October  31 «  1952  and  that  the  four  of  them  ai^d  soaa 
other  parties  drove  dowri  to  the  mine  la  Mexico  and  there  discussed 
with  Iiarper  i^ether  it  was  feasible  for  Witherspoon  and  his  asso- 
ciates to  sp^^d  C35»0O0*OO  for  a  aill  and  concluded  it  was  not* 
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He  testified  conceifnlnf  a  coaversatloi^  with  Harper  at  the  time 

they  were  at  the  mine  property  in  substance  as  follows: 

■We  told  him  that  we  would  let  him  have  fO.OOO.OO 
by  which  he  could  di£  this  ore  and  have  a  ha^d 
operation  but  that  wo  waited  a  definite  release 
from  putting:  up  a  f 35*000 .CO  mill.     That  was  the 
agraeasnt ,     £ach  of  us  wrote  our  checks.     The 
af7««aent  to  release  us  from  the  <'35»000*CO  for 
paying;  for  the  aill  wms  not  in  writing," 

Vithsrspoon  and  the  other  plaintiffs  paid  Harper  the  .^3000  last 
mentioned  at  or  about  that  time,  October  31,  1952,  and  were,  pre- 
suriably,   released  from  a-iy  further  obligation  to  build  a  'aill  at 
the  rainef  thouirh  evidently  there  was  no  written  release*     Apparent- 
ly it  was  not  until  a  letter  from  Witherspoon  to  the  defendants 
of  Jantiary  12,  1953  that  he  particularly  told  them  of  that  release 
of  the  plaintiffs  from  any  oblifration  to  build  a  iJiill  at  the  nine 
under  the  plaintiffs'  atrewaent  of  October  11,  1952  with  Harper, 
althouf;h  in  a  letter  of  November  26,  1952  from  Witherspoon  to  the 
defendants  he  coisKjented  f:enerally  on  sorae  chani^es  in  the  plain- 
tiffs' afreeiaent  with  Harper  about  building  a  mill.     Evidently 
no  ??.ill  was  ever  built  at  the  aine  to  process  the  ore. 

At   sone  point    the  plaintiffs  Sears  and  Evans  cancelled  their 
$2500 .00  note  and  chattel  mortfatS  which  they  had  arainst  Harper 
in  exchange  for  a  f 2500 .00  interest  in  this  note  of  the  defend- 
ants.    Also,  Sears  and  Witherspoon  jointly  adva.nced  Harper 
"1500.00  with  the  understandlnr  that  such  would  also  cor^e  out  of 
this  note  of  the  defendants.     Witherspoon  next  heard  frora  Harper 
about  November  10  or  12,  1952  a: id  advanced  c 500.00  to  hia  by  wire 
on  November  10th,     On  Wovember  12th  he  afain  saw  Harper  in  Aaarillo, 
Texas  and  they  had  another  discussion  about  the  f 12, 500 .00  note  of 
the  defendants  at  which  time  Harper  said  he  needed  the  nroiey  to  get 
things  foirif  and  to  pay  the  bills  and  hire  lawyers.     At  that  time. 
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November  12th,  Wltherspoon  told  Harper  that  he  would  pay  him 
t4500,00  ©a  the  note,  which  he  did.     "Hie  under  at  an  din  ^  at  that 
tine  (on  Nov*  12}  with  Harper  wns  that  the  note  should  be 
Witherapoon'e  from  tiat  tine  on  and  that  Harper  would  have  no 
further  interest  In  the  note.     Prior  to  /ioveraber  12,  1952,  VitheI^- 
spoon  had  writteii  the  dafendaJits  that  he  would  like  to  have  the 
money  on  the  note  before  the  maturity  date*  that  he  was  badly  in 
need  of  raoneyj  aid  ha  would  appreciate  it  very  imich  if  they  oould 
pay  it. 

Tliere  niay  be  a  few  additional  facts  in  evidence,   including 
sorne  other  correspondence,  but  the  foreroinc  is  the  evidence  chiefly 
relied  upon  by  the  parties.     "Hie  defendants  ar^ue  that  the  testimony 
clearly  was  such  that  the  jury  could  draw  reasoriable  inferences 
that  Harper,  apparently  with  the  help  or  at  least  knowledge  of  the 
plaintiffs,  Mas  swindling  the  defe-'danta  in  this  transaction  and 
that  Harper*3  title  to  the  note  was  defective;  that  Harper  obtain- 
ed the  defendants'  giiiiatvres  on  the  note  by  misrepresentinf  that 
the  iCaintiffs  were  go  in,    to  build  a  alll  to  process  ors  at  the 
mine}  that,  notwithataj^dint.  tlxat,  approximately  two  weeks  after 
the  execution  of  the  note  Wltherspoon  and  the  other  plaintiffs 
secured  a  release  frora  Harpei"  by  paying  hia  v3#C00.00,  thus 
r^leasin£:  all  the  plaintiffs  froia  any  further  obli^-Ation  to  build 
any  aill. 

We  cannot  say,  as  a  matter  of  law,  that  urider  the  facts  as 
so  shown  Witherspoon  and  the  other  plaintiffs  were  necessarily 
boria  file  holdeirs  of  the  note  in  due  course  for  value.     If  such 
cannot  be  said  as  a  matter  of  law,  theii  it  became  a  question  of 
fact  for  the  Jury,  under  proper  insti^ctions  as  to  the  law,  if 
thejre  was  any  competent  evidence  upon  »rfiich  the  jiury  could  de- 
termine as  they  did. 
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Tb«  principal  slF^lTica  t  facts  are  these  as  we  see  Itt 

of 
the  Cil«iore»,  in  con»ideration/^t4IK),000,00  heretofore  tlven  or 

adTanced  lUrper  and  the  pareMnt  <fl2«  500,00  note  payable  to  Wither- 
spoon,  contracted  with  Harper  in  cor.-.ectioa  with  the  Quica  mine, 
which  contract  recited  that  the  Texas  f;roup  (identiTled  aa  Wither- 
spoon.  Brans  and  Sears)  were  to  advaiice  substantial  sums  In  de-> 
▼eloping  the  Quica  mine  and  weru  to  build  a  mill  to  process  the 
ore  coaing  out  of  this  Quica  nine;  that  in  consideration  for 
this  the  Cilmores  were  to  be  paid  the  5100,000.00  they  had  pre- 
viously adYanced  Harper,  plus  tia,  500,00  representing  the  aiaount 
of  the  note,  plus  an  additional  112,500.00,  -  totalling  f'125, 000.00, 
«  all  out  of  the  earnings  of  the  Quica  mine,  triaich,  of  course, 
could  produce  no  earning  s  of  consequence  until  a  mill  to  process 
the  ore  was  built.     It  is  not  seriously  denied  that  liarper  was 
a  client  of  tfitherspoon's.     He  apparently  had  a  close,  faailiar 
association  with  Witherspoon.     Ke  used  the  facilities  of  Witber- 
spoon»s  office  to  further  his  business,     tfe  boliere  the  jury 
could  well  draw  the  i  ifereice  that  Withei'spoon  at  least  knew  of 
the  conditions  in  the  contract  between  Harper  and  the  Cilnores 
in  the  first  instance,  w,  if  not  in  the  first  instance,  that  he 
at  least  becaae  fully  aware  thereof  soon  thereafter  a:^d  prior  to 
his  or  the  other  plaintiffs'  £  lying  or  advaacin^  HaiT>er  any  jroney 
or  credit  on  or  in  connection  with  the  defendants'  note.     The  re- 
lease by  Harper  for  <^3»000.00  of  the  plaintiffs  from  their  obliga- 
tions under  their  contract  of  October  11,  1952  for  the  building  of 
a  sill  was  clearly  a  breach  of  faith  and  contract  by  Harper  as  to 
his  contract  of  October  15,  1952  with  the  defendants,  if  such  was 
not  a  fraud.     The  inference  could  be  drawn  from  the  testiraony  that 
Withorspoon  and  the  other  plaintiffs  knowinfdy  participated  in 
causing  this  breach  and  knew  that  the  defendants'  fl2, 500*00  note 
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had  been  ^iv«n  to  Harper  a:^d  their  atreenent  of  October  15,  1952 
had  been  made  on  the  atrenfth  of  the  plaint,  if  fa*  contract  with 
Harper  of  October  11,  1952  and  in  consideration,  inter  alia,  of 
the  aill»a  actually  being  buUt  so  the  mine  could  in  fact  operate 
a-.d  so  the  derendanta  could  in  fact  be  repaid  out  of  the  eaminga 
thereof,  if  there  were  any,     Aiiy  action  by  Witherspoon  and  the 
other  plaintiffs  from  at  least  the  time  when  he  received  the  de- 
fendants' letter  of  October  25,  1952  on,  if  not  before  then,  with 
respect  to  buying  or  advaiicin,v  money  or  credit  apainat  this  note, 
which  they  did  not  actually  do  until  Kovecaber  10th,  approxitaately, 
could  properly  liave  be«i  found  to  be  not  as  a  bona  fide  holder  for 
▼alue  but  as  one  standiag  in  no  different  position  than  Harper  and 
subject  to  any  possible  defenses  to  which  the  note  would  have  been 
subject  had  it  remained  in  Ilarper's  hands.     That  the  total  anount 
the  plaintiffs  can  be  considered,  under  any  circurastances,  as  hav- 
tiii   paid,  or  advanced,     by  noney  or  credit,  for  this  note  was  appar- 
ently .^9,000.00,  or  72jg  of  its  face  aniouut  only,  -  that  they  discount- 
ed it  2$%  frora  its  face,  -  Is  a  factor  of  not  inconsiderable  ira- 
portance  as  bearing  on  their  bona  fide  status,  vel  non,  to  which 
th^  jury  nay  properly  have  attached  weight, 

ClU  <?8,I^.,  ESV,  STATS..  195X.   Para.  10.  L^,   72.   75.  77.   7^. 
a-id  79.  provide: 

"igf     y^ilia^  of  CoMaider^tiojf)     Sec.  9.     In  any 
action  upon  a  rsote,  bond,  bill,  or  other  instruinent 
in  writing',  for  the  payment  of  aoney  or  property, 
or  the  perforraance  cf  covenants  or  conditions,   if 
such  instrar-^ent  was  r^ade  or  entered  into  without  a        ' 
rood  and  valuable  consideration,  or,  if  the  conaid- 
eratiou  upon  which  it  was  made  or  eritered  iito  has 
wholly  or  in  part  failed,  it   shall  be  lawf'al  for  the 
defep.dant  to  plead  such  wa.at  of  consideration,  or 
that  the  consideration  has  wholly  or  in  part  failed; 
asid  if  it  shall  appear  that  such  instrunent  was  niade 
or  entered  into  without  a  r-ood  or  valuable  coasider- 
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■ftlon^  or  that  the  co.^idsration  hafl  idiolly  failed, 
the  v»rsiict  ahall  be  lor  the  defendant;  a-^d  if  it 
shall  appear  Uiat  the  eonsldtM^atiort  haa  failed  xa 

paii:,  the  plaintiff  iiiall  riicc/or  accordi-.f  to  the 
eqruity  of  bhfi  cases     Frovided,  that  nothing:  in  thia 

secCioii  cotUal-iad  siiall  b«  Co  i^jwruv^d  ^o  aTi^sct  ox' 
impair  the  rlrht  oi"  aiy  bona  fide  Assi?  i«e  of  any 
iiLiatruirdS'.'.:'.^  ;fi&<lsi  a&si^rtable  by  this  aot^  when  such 
^991;  :i)div.   W3.4  ^Tiade  before  such  iiiatrtifiient  beaane 

"M«     'rfatW  of  coaaideratio^^iL  -  Effect.)  Sec,  23, 

d«f<mse  as  a;;«i!3St  a^y  pGrSi>:i  net  a  holder  in  due 
course,   sk^-.d  parr-icl  faiXiire  of  con^iderat-loa  ia 
a  defaiae  pro  ta/ito,  ■wiic-iici    cae  fai^.usi'o  ie  a<» 
aacertalned  a^d  ltquld«tsc  amouiit  or  otherwise.** 

**2S'»     Who  1;?  .^  bolder  Ir;, dTae  ^cj'r^jOj,)  Sec.   5S. 
A  holoei   ia  due  coui'ae  ia~a~uwXaer  wfac  hea  taken 
the  instnuaftnt  x\ar-l«r  the  follc^wi-i,-:.  co^ditloriat 

1«     'itiat  ihe  i'lst.rutneTst  ts  ccnplst©  a.-d  ras'ular 
upon  ita  face. 

2*  ^hat  he  leca*;!®  the  holder  of  it  t«ff>re  it  was 
ovordi!*,  An<i  without  notice  that  it  has  be^.i.  pi'e- 
vio'i'sly  <:l-*-«honor#d,  if  axieh  waa  th©  fact, 

3,      '"hat  he  tooX  it  ia  good  fa.Uh  aid  fox   vaiu-s, 

4«     ?hac  at  tho  tiwe  it  was  ne^otia^.eci  to  lii>a  he 
had  no  Hotic*  oi'  any  in-firnity  xn  t.hv  i«avi';.ua«:it 

or  ueiec-.  ir*  th«  titi©  oi'  the  psrac'i  rieirotiatii:^^ 
it." 

*'2^*     »^^^.'i  titlo  ia  c)aa:oct.ivaf )     3oc«  55,     ';lio  t.itia 
of  a  person,  wha  x.ieii.otiatc3  a.  iaatniceut  i&  defective 
within  tii«  ciea  .iTi;;  q£  tUis  ftc-  viUeit,  h**  obtai.*©cl  thiJ 
instrujaeat,  or  aay  fiijaiaiur«  thareto,  by  i'rauU,  dar^sss, 
or  fort;©  aud  Tear,  or  other  uuIaKTuI  '-■^ajts,  or  foi-  an 
ilieral  co-isideratieu  «r  whesi  he  i  c;wtia'ced  it  ia  tz'sach 
of  fait->i»  or  iaid?{r  ax.;ch  clixjj':^",ai  cc«  u«  a;iiOXiiit  t©  a 
fraud." 

"2Z*     ■iol'iqr  in  due  coura<s  »  ^.i^hta  vi«)  Sec,   57-     a 
ho.ldar  m  uua  course  ouldtJ  i.he  iriCtr^juTjonv  fio»-  from 
anv-  defect  oT  ^ifcle  or  prior  TVir»,ifc6,  a»itt  rre«  froni  de- 
fB'-isea  arailable  t,o  pn^ior  parties  aiio:->-^'  th«!A3oiv«a  ex- 
cept, tbo  dofacc  Gad  dOji;er,s«  speoixiod   ir:  Scetion  10  of 
act  er.titl^ii'i  ^h\  A*:tC   do  revise  t-ha  X&x  La  relax ic9»  to 
promt s«':)ry  ictes,  lH>;ids,  dus  Mije  and  ether  instru- 
ments 1-i  -wr^.ti  ■.^- ,»»  aj^roTT^d  p:s^.'<ilt  13,  1874»   in  force 
.Twly  1,  l^Vi;-,  &'.ci  except  the  dofect  a^id  deferee  spec- 
ified i:i  Sectloas  131  aad  136  of  a:;  act  to  revise  the 
law  in  relatioii  to  criciii-ial  juriaarudarice,  cwiTVcd 


o  criEUiiax  juriapruaarice,  cj>iE>i 
r:  force  Jiiiy  1,  i574,  ;-uo*/-  at 


: larch  27,  l£>^74#  i^i  force  Jiiiy  1,  i574,  ;-..o*/-  .-m  sec- 


-  U  - 


tlons  131  and  136  oi*  Chapter  3d  of  tha  RefMad  Stat- 
utes of  Illinois,  and  aaj  snforcs  'pajtamnt  of  the  in- 
strunent  for  the  full  amount  thereof  against  all  par- 
ties liable  thereon  •** 


»2^«    Vijhen  Instrument  subject  to  orifA-nal  dtfanftfSiL 
See  •  58^     In  the  hands  of  any  holder  other  tha".  ahold- 


Sec,  _ 

er  in  due  course,  a  nefotiable  iastrtuaent  is  subject 
to  the  saioe  defenses  as  if  it  nwre  non-negotiable. 
But  the  holder  ydxo   derives  his  title  throurh  a  holder 
in  due  course,  and  who  is  not  himself  a  party  to  any 
fraud  or  dturess  or  illegality  affecting  the  instruaent, 
has  all  the  rights  of  such  fomer  holder  in  respect  to 
all  parties  prior  to  such  holder," 

♦»22«  Who  is  d—aed  holder  in  due  courpj  Sec.  59. 
Evory  holder  is  deonied  prina  facie  to  be  a  holier  in 
due  course;  but  i^en  it  is  shown  that  the  title  of  any 
person  who  has  negotiated  the  iiatrument  was  defactive, 
the  burden  is  on  the  holder  to  prove  that  he  or  some  per- 
son under  ^^ta  he  claias  acquired  the  title  as  a  holder 
in  due  course*  But  the  last  mentioned  rule  does  not  ap- 
ply in  favor  of  a  party  who  became  bound  on  the  instru- 
o»nt  prior  to  the  acquisition  of  such  defective  title." 

There  was  a  sufficient  evidentiary  and  legal  baals  upon  which 
the  jury  could  find  that  there  was  an  absence  cr  failure  of  consider^ 
ation,  which  was  a  statter  of  defense  as  against  any  person  not  a  hold- 
er in  due  coxorse,  the  sarae  as  if  this  negotiable  instrument  %#ere  non- 
negotiable.  Although  the  plaintiffs  are  deeoed  priiaa  facie  to  be 
holders  in  due  course,  there  was  a  sufficient  evldttatlary  and  le^al 
basis  upon  which  the  j\iry  could  find  that  it  was  shown  that  the 
title  of  liarper  %riio  had  negotiated  the  instrument  was  defective  be- 
cause he  obtai'ied  the  instrument  or  the  defendants'  signatxires  there- 
to by  fraud  or  had  negotiated  it  In  breach  of  faith,  and  hence  the 
burden  nay  properly  have  Iteeri  deterniaed  to  be  on  the  j^aintiffs  to 
prove  that  they  acquired  the  tirle  as  holders  in  due  course.  And 
there  was  a  sufficient  evidentiary  and  le^^al  basis  upon  «faich  the 
jury  could  find  that  the  plaintiffs  were  not  holders  in  due  course 
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because  they  did  not  take  the  inetrunent  In  good  faith,  and  because 
at  the  tinie  it  WM  negotiated  to  thera  they  had  notice  of  infirmities 
in  the  inetrunent  or  dafeots  in  the  title  of  the  person  (Haz*per) 
negotiating  it. 

In  addition  to  the  statutes  referrod  to,  there  are  a  nuiaber 
of  cases  in  this  fiald  that  ai^ht  be  cited,  but  representative 
cases  ai-oi     fATT  Ta  f^^ffiRiWgW  (1908)  197  111.  600;  SCIEHTZ  v. 
Ai^aCAl-:  etc.  r:AI^it   (1909)  152  111*  App.  76;     liBl?nOV  v.  KltAimi 
S^c^alx  (1930)  3a  111.  393;  i::Di:^XilJd.  LOSC.  etc.  co^  v,  eell  (1939) 
300  111,  kpp*  502;  BSLL  v.  :.CQO.iA^tj  (1923)  306  111.  329.     And  see: 
COi::^ADO  et  al.  V.  imoum  (1956)  17  111.  App.   (2)  537. 

The  verdict  was  not  aj^;.ai-iat  the  i:utiife8t  weight  of  the 
evidence.     ^Tie  Court  did  mot  err  in  not  directinf-  a  verdict  for  the 
plaintiffs. 

lb»  last  coitention  of  the  j^aintiffs  is  that  the  Court  err- 
ed ia  x^fusiaK  the  plaiutiffo»  tendered  Iiistjnictioa  i4o,  22,  a:^d  in 
ivin^,  the  defeudajits'  lustructio'is  Hos.  1,  2,  mid  3.    V/ehave  con- 
sidered tliose  and  believe  there  was  no  error  in  those  respocts^ 
especially  in  view  of  other  plaintiiiTs*  instructions  given. 

Ihe  jvidgjRient  wHl,  accordia^ ly,  he  affirmed. 


,   ^.    and   Wright,    J.    concur. 
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FILED  June   8,    1961 


A>»»W» 


Dl  TO 
APnLLATI  OOORT  OV  ZLLINOIf 

I  »i9Tii20T,  wutaft  »rrifZOii; 

MAT  TERM,   A.O.    l^l- 


joni  V.  SCIAmR  and 

NUX  ANN  SCMMMWrn, 


Plaintiff  •-A9P«11M«« 


vs. 


OUtmiOOK  HONB«   ISC., 
an  nilnolaoorperatloa. 


I 
I 
I 
- 
^ 
, 
^ 


Appaal  fr«i  tha 
Olrottlt  Court, 
Laka  County. 


5-30i.A^'273 


.  J.  - 


9m  pialntlffa,  Jalui  ¥.  an4  Mary  Ann  Seliaafar,  raoorarad 
ja«p»nt  for  $297.00  an  a  vardlat  af  a  Jury  aaaiaat  tha  dafandaat, 
Olaarbraok  I«ms«  Inc.  lafantantU  paat  trial  aatlan  far  JudfMnt 
Mtwlthatandli«  tlM  vardlot  «aa  danlad,  aai  ditfanteat  appaalad. 

In  thalr  aaiadad  aoaplaiat  plaintiff  a  allatad  that  an 
July  to,  1956,  dafantfaat  aald  thop  Lat  2t  ani  tha  north  6  faat  af 
Let  21,  in  Black  i,   in  Arthur  lunaa*  ttuidalfin  Manor,  •  auhiiinaiaa 
in  Ulfca  Oaunty;  thdt  prifr  ta  aaid  at  tha  tlap  af  tha  aala,  iafandaat 
airily  >«»raaanta4  ta  thaa  that  tha  praparty  «aa  iapro^^  wi**  •*•« 
Mnavai  that  plaintiff •  raliad  upon  tha  rapraaantatlon,  and  In 
raliaaaa  thar«aa  aontraotad  to  huy  tha  praparty,  paU  tha  purahaaa 
prioa,  and  aaoaptad  oodroyanea  af  tha  raal  aaiatai  that  Ifea  rapraaanta- 
tian  ma  falaai  that  mt  BaaaiAar  23,  1957,  tha  tlllaga  af  Mudalain 
adaptad  a  apaoial  aaaaamaat  ardinanaa  far  atam  aawaro)  and  that 
plaintiff  a  wi^l  ha  raiiuirad  ta  a9«>d  a  larvt  mm  af  aoMy  in  ordor 
to  ooi^ly  with  tha  ordinanoo.  In  ita  anaaar  dafandant  ateittad  tha 


aala  *f  tha  praparty  to  plaintiff a,  hut  daniad  all  othar  allagatlono 


aantalaad  in  tha  aaaplaiat. 


I. 


\ 


■J 


-^ 


•■■to— »  with  tiM  4if*ateat  •trpMwtlMi  m  ••t«b«r  13,  19^«  Mi  Mt 

Ml  J^Oy  80,  19^,  M  tllt^K.    Igr  tlw  ••ntr—t  ^f«iitant  acr***  %• 
»«1U  •  bri«k  rwtmir  ho«M  M««r«li«  t«  tiM  ^««x«bs  t^lwUtimtioaU 
m^tmr  PsMl.  1936  «i  tiM  pnalMt  ««Mnb«4,  itaA  v^mi  •MpUtlM  t« 
•te?«7  %IM  pTMl^ir  f  plalatlffs  f«r  |16,990.  .  9m  1i«im«  «»* 
••utnMt«4  MiA  th«  yrt^trtj  «m  ••rnvfM  t«  »l«lB%ifft.     Atgr  tottk 

■ 

».  lohMfsr  t«stifi««  that  la  April*  195<>  te  «mi«  ^ 
tefwiiaB%*t  •ffl««  lM«t«4  la  a  aiial  1mm  atar  tiM  »rtalMt  aai  Umm 
■■fe  ItP.  fMtaaa,  tlMs  fiaalAaat  af  .^m  aMpaaj.    Aa  ttey  alipni 
a«%al4a  tha  affloav  ••kiaafar  an—tn  an  Mm  MMoat  af  a^A  la  %ka 
araa.     Ar.  frttin  aalAr     *••«*%  aanr,  %IM  ttam  taaart  hava  Waa 
a.llttla  alattaA  up.    fklt  pavtlaalar  laaatlM  aat  a«M4  toy  §m  Xaaall 
yaara  asa  and  Im.  pat  taaart  la'  kavt  far  a  aaial  awmalty  far  tha 
paapla  af  Chloasa.*    Aoeardlaf  ta  plalatlfffi  tastlaanj,  tait  t%at«atnt 
aas  aaA*  saTaral  aoatlis  aftar  plaintiffs  hai  asMutaA  tha  oantra«t  ta 
kay  tha  pr^^rty. 

'  Tha  only  athar  wltaast  at  tha  iMal  aaa  Mr.  Turk,  aho  «as 
Prtf  a*a  mi«oaB>or  as  praslAaat  af  tha  aatvaay.     Mr.  Turk  lAfatlflaA 
an  a^ilhlt  aaptlonaA  iuMlTlilaa  Inforaatlen  «hl«h  aat  d«f«adaat*s 
ra«Mtt  MA*  la  flity*  19^*  ta  tha  Tataraaa  Malalatratiaa  for  aa  aaalysls 
af  tha  ■ahdlTlBloa  aaA  far  TA  aATloa  and  Msgaatlaat.     This  a^dUMt 
rapraoantod  to  tho  Totaraaa  AAalalitratlon  that  thara  aaro  no  stars 
Bmmn  In  tho  oaMlTlslon.     Thoro  was  a«M  orlAonoi  that  this  avhlblt 
aaa  praoaat  ahan  tha  oantraet  aao  aigiMi  aai  tliat  It^  Is  laoarparatoi 
la  tha  eoatraot  ,by  rofaranoa. 

Plaintiff s-Appallaas  fllai  na  hrlaf  la  this  ooart.     Oa  this 
itata  af  tha  rooori  «o  aaald  bo  4astlflai  la  vararsliw  *aai  rsasaiti^ 
tha  oariaa  without  any  furthar  ilseasalaa.     8  Z.L.P.  M4,  Appoal'  ani  ' 


t. 


> 


Mn^r  par.  560j  loJnlls  v.  Oitj  OohimU  ot  lust  St.  Lonl9,   83  111. 
A»p.  ^  360,  362;  BAMnskl  ▼.  BftklMkl,  20  111.  App.  2d  336,  3^^. 
ltoT«rth«l«ta  «•  hav*  •artfully  •xaalnad  th«  abptraot  and  raoori  In 
this  oaaa  aad  find  na  athar  rafaraaoa  ta  atoz«  aavara  In  tha 
avidanta^  It  it  abvloui  that  plaintiffs  aaitld  not  hava  baan  lodaoad 
ta  aaka  a  oontraot  la  O^toba^,  1955*  ^7  aaaaa  -of  any  r»prasantatlon 
■ada  in  April,  1956,  aad  that  thay  tauld  not  tava  raliad  apan  puoh 
rapraaaatatlan  at  tlM  tlaa  ttmj  aada  tiM  oastraot. 

llnoa  thara  Is  na  othar  avldanoa  la  tba  raoard  ta  Mpport 
tlM  aiarapraaantatlon  allagad,  tha  rardlot  and  jud^aont  afalaat 
dafandaat  art  acalatt  tha  aanlfatt  walsht  af  tha  avldtnoa.  Ateordlnslj 
tha  Judgatnt  af  t^  Oiroult  Oaart  af  Laka  County  It  ravaraad,  and  tha 
aauta  la  rtaandad  with  dlractlaat  ta  aatar  Judcatnt  for  dafandant 
Aatvlthttandli«  tha  vardlot. 


Rtvartad  and  rptndad  with  dlraetlona. 


SWITH,  P.J.,  and  DOVE,  J.,  oonour. 


^/ 


J 
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STATE  OP  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT 


Agenda  Ho.  2 


I. 
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Appttal  from  th* 

City  Court  of 
City  of  Kattoon 


Genez«l  No.  10322 

J«st  Grosa,  Jr.,  ) 

Plaintiff  ) 

v«. 
Au<3re7  Croaa, 

D«f ondant •  ) 

#  #  #  } 

Audro7  Gross  (now  Audx^y  Orr)  ) 

Patltlonar— 'Appellantu       ) 

vs.  ) 

Jess  Gross,  Jr.,  ) 

Raspondant—Appalla^  } 
CARBOLL,  Fraslding  Justloa. 

This  appeal  Is  from  an  order  denying  a  petition  for  a 
Kodlflcatlon  of  a  divorce  decree  with  respect  to  c\»atody  of  a 
child  of  the  lltlgantH, 

On  February  26,  1955*  raapondaot  was  awardad  a  daeroa 
of  divorce  froa  patltloner.     The  deerea  raolted  &  stipulation 
regarding  oustody  of  Sheila,  than  age  3  imd  Pa\}3%  tSian  aga  5» 
and  providing  that  oustody  of  t&esa  ohlldran  be  given  to  the 
retpoodent. 


*<    iXi  ''J 


«  o* 
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On  November  5,  1955»  upon  petition  of  respondent  and 
again  with  stipulation  of  the  litigants,  a  modifying  order  waa 
entered  which  trans fered  custody  of  both  children  to  reapondont. 
On  November  16,  1957,  the  parties  stipulated  that  custody  of  the 
older  daughter.  Sheila,  be  tranfered  from  respondent  to  petitioner. 
On  August  17,  1959  the  petition  before  ua  was  filed,  in  which 
further  modification  was  aoueht  with  reapect  to  tho  custody  of 
the  younger  child,  Paula,  The  petition  alleged  a  change  in  cir- 
cumstances in  that  respondent  had  failed  to  properly  care  for  the 
subject  child.  Respondent  filed  an  answer  denying  the  change  in 
olrcumatancea  as  alleged,  and  denying  that  the  \j8lfaro  of  the 
child  would  beat  be  served  by  effecting  a  change  in  custody. 
Upon  the  isauo  thus  formed,  a  hearing  waa  had,  following  which 
the  Chancellor  denied  the  petition. 

The  question  before  the  Chancellor  was  whether  sufficient 
change  in  circumstances  had  been  shown  to  warrant  further  modi- 
fication of  the  decree  with  reapect  to  the  custody  of  the  subject 
child.  This  question  was  directed  to  the  sound  diaoretion  of  the 
court. 

Ten  witnesses  testified  at  the  hearing,  6  in  behalf  of 
petitioner.  Both  petitioner  and  respondent  have  remarried  since 
the  divorce  decree  was  entered  on  February  26,  1955 •  The  new 
spouse  of  each  litigant  has  children  by  a  former  marriage.  The 
respondent  has  had  one  child  born  to  him  alnce  his  last  marriage. 
There  waa  a  conflict  in  the  teatimony  as  to  whether  respondent's 
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curi»ont  wlf©  kept  h«r  house  clean  or  dlrtjr,  Ther«  waa  toRi* 
testlmoo7  that  at  tlsaes  the  lubjeot  child,  Shalla,  had  a  dirty 
nock,  tolled  olothea  aod  unconibed  hair.  The  respondent  and  his 
oubjcat  child  were  eeen  visiting  a  neighborhood  tavern,  the 
proprietor  of  whloh  was  a  good  friend  of  respondent.  On  occasion 
the  subject  child  vas  cared  for  by  a  16  year  old  baby  sitter.  On 
woe  occasion  the  subject  child  fell  from  the  rear  of  a  pick-up 
truck  being  operated  by  respondent's  16  year  old  daughter  (by  a 
former  marriage)  and  received  oslnor  akin  abrasions.  On  at  least 
one  other  occasion,  the  child  was  observed  to  have  been  wearing 
a  torn  slip  and  dirty  clothes. 

The  eoonomlo  status  of  respondent  appears  to  have  re» 
malned  substantially  the  sane  since  the  order  entered  Hovetnber 
5#  1955  nodifylne  the  decree.  No  change  in  character  or  moral 
stability  has  be«i  shown,  nor  do  we  believe  that  any  substantial 
pattern  of  neglect  harmful  to  the  health  or  trjoral  welfare  of  the 
child  has  been  shown. 

The  question  directed  to  this  court  la  whether  ttae 
Chancellor  abused  his  judicial  discretion  in  denying  the  petition. 

It  is  a  aettled  rule  that  one  seeking  modificatloo 
of  the  ctistody  provisions  of  a  decree  has  the  burden  of  proof, 
to  prove  a  material  change  in  the  olroiBastances  affecting  the 
welfare  of  the  child.  Arden  vs.  Arden.  25   111,  App.  2d  l3l, 
Hye  vs.  Hye.  4II  111.  l^oQ,     The  cirourastanoes  to  be  cctjsidered 
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ar*  aueh  naterlal  olreoiBUttanoea  that  haTe  arlaen  aince  th«  decrea, 
or  ftm   laat  ordar  wodlfylng  aama,  laraal  v.  laraal,  0  111,  App. 
2d  23U,  Ynntia  v.  Yantij.  17  111.  App.  2d  $$$, 

Wa  muat  hold,  tharcfora^  that  the  nodlfylng  order  laat 
Kantloned  oonatltutad  r9t   adjudleata  aa   to  oxiatodlal  fltnaaa 
■ad  auoh  order  can  be  altered  only  on  a  shoving  of  a  change  In 
mterlal  clrcuaatances  arlalng  olnce  Ita  entry,  3uch  queatlon  la 
aljaoat  liqpoaalble  to  revlav  ainee  there  la  a  lack  of  proof  <ui  to 
the  condltlwfia  exlatlng  prior  to  the  madlfylng  ordar  of  Novaraber 
5»  1955.  The  Chanoelor  waa  faced  only  with  evidence  concerning 
Isolated  inatancea  of  silnor  or  oaaual  neglect.  Certainly  it  cannot 
be  concluded  from  the  testlnony  that  the  child* a  health  or  moral 
welfare  Is  In  jeopardy.  Not  only  do  we  hold  that  the  trial  court 
did  not  abuse  its  judicial  diacretion,  but  w©  eoncxir  in  Ita 
axeroiae  of  auch  diacretion  in  denying^  the  relief  sought.  It 
aeema  to  ua  t*iat  the  Chancellor  had  no  alternative  In  view  of  the 
lack  of  proof  with  respect  to  change  in  clrcuastanoea. 

We  find  no  error  In  the  Chancellor's  ruling  and  the 
order  below  la  therefore  affirmed* 

AFFIRMED 


REYNOLDS  and  EOETH,  JJ. ,  concur. 
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Appeal   from  the 
Circuit   Court  of 
McLean  County 


STATE   OF   ILLINOIS 
APPELLATE    COURT 
THIRD  DISTRICT 

General   No.    10318 

Warren  Oiler  and  Francis   Ives, 

Plaintiffs-Appellees, 

vs. 

Scherer  Freight  Lines,  Inc., 
a  Corporation, 

Defendant-Appellant. 

#  #  # 

Scherer  Freight  Lines,  Inc., 
a  Corporation, 

Counter  Plaintiff-Appellant, 

vs. 

Warren  Oiler  and  Francis  Ives, 

Counter  Defendants-Appellees. 

ROETH,  Justice. 

This  is  an  appeal  from  judgments  of  the  Circuit  Court  of 

McLean  County  entered  upon  verdicts  in  favor  of  plaintiff,  varren 

Oiler,  in  the  sum  of  $4,000.00  for  personal  injuries;  and  plaintiff, 

Francis  Ives,  for  the  sum  of  $6,000.00  for  damages  to  his  tractor 

involved  in  the  same  collision,  sustained  from  the  alleged  negligence 

of  an  employee  truck  driver  of  defendant  in  the  operation  of  a 

tractor  and  semi-trailer  truck. 
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On  appeal  In  this  court  defendant  contends  that  the  verdicts 
are  contrary  to  the  manifest  weight  of  the  evidence;  that  attorney 
for  plaintiffs  was  guilty  of  misconduct,  prejudicial  to  defendant, 
during  the  trial,  which  justifies  reversal;  and  also  that  the 
refusal  of  the  trial  court  to  give  two  instructions  to  the  jury 
constituted  reversible  error. 

We  have  frequently  held  that  where  evidence  is  conflicting, 
it  is  for  the  jury  to  weigh  the  evidence  and  determine  the 
credibility  of  the  witnesses,  and  a  verdict  based  upon  conflicting 
evidence  approved  by  the  trial  judge  should  not  be  disturbed  on 
appeal  unless  contrary  to  the  manifest  weight  of  the  evidence. 
To  be  contrary  to  the  manifest  weight  of  the  evidence  an  opposite 
conclusion  must  be  clearly  evident.   Dinger  v.  -'^udow,  13  111. 
App.  2d  444,  142  N.E.  2d  128;  DeLong  v.  whitehead.  11  111.  App.  2d 
330,  137  N.E.  2d  276;  Green  v.  Keenan.  10  111.  App.  2d  53,  134 
N.E.  2d  115;  Grlggas  v.  Clauson.  6  111.  App.  2cl  412,  128  N.E.  2d 
363. 

It  is  unnecessary  to  detail  the  evidence,  but  simply  to 
observe  that  there  appears  to  be  a  conflict  on  a  ques  tlon  of  fact 
betv^en  the  evidence  offered  on  behalf  of  plaintiffs,  and  that 
offered  on  behalf  of  defendant.   The  evidence  on  behalf  of  plain- 
tiffs was,  basically,  the  testimony  of  a  State  Patrolman  and  an 
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eye  witness;  and  the  defendant's  testimony  was,  basically,  that 
of  its  ox'm   driver.   It  is  sufficient  to  state  that  there  was  a 
basic  conflict  in  the  evidence,  and  that  the  jury  believed  the 
evidence  offered  on  behalf  of  plaintiffs,  which  was  sufficient 
to  sustain  the  verdicts. 

During  the  opening  argument,  counsel  for  plaintiffs  stated 
"the  other  item  I  am  going  to  ask  you  to  consider  is  this,  I  am 
going  to  ask  you  what  is  the  first  hour  and  a  half  after  the 
accident  worth  in  dollars  and  cents  to  this  young  man".   Another 
argument  made  on  behalf  of  plaintiffs,  after  referring  to  the 
injuries,  stated  "How  much  would  you  take  to  go  through  something 
like  that,  to  be  underneath  a  tractor  for  an  hour?".   Tt  was  also 
contended  that  counsel  for  plaintiffs  was  guilty  of  improper  conduct 
by  discussing  with  a  witness  his  testimony  at  a  recess.   This  was 
done  before  defense  counsel  had  an  opportunity  to  cross-examine 
the  witness.   Defense  counsel  objected  to  both  the  argument, 
and  also  to  the  testimony  of  the  witness  at  the  time  of  its 
occurrence  and  after  the  witness  had  concluded  his  testimony. 
Counsel  had  also  asked  plaintiff  on  re-direct  examination  concern- 
ing whether  defendant's  truck  gave  any  signal  of  a  left  turn.   The 
court  sustained  an  objection  to  the  question  and  ansv;er,  and 
counsel  sought  to  ask  the  question  in  a  different  form  and  objec- 
tion thereto  was  again  sustained  on  two  additional  occasions. 
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The  question  of  pain  and  suffering  of  an  Individual  and  the 
period  of  time  which  he  might  have  been  pinned  under  the  truck, 
under  the  circuTistances ,  was  proper,  and  the  court  ruling  on  the 
point  indicated  that  the  jury,  of  course,  could  consider  all  the 
pain  that  plaintiff  had  endured.   In  summation  of  an  argument  to 
a  jury  the  widest  latitude  consistent  with  precedents  and  a 
reasonable  Interpretation  of  the  record,  and  consistent  with 
decorum,  is  given  counsel,  and  control  and  regulation  of  such 
argument,  unless  there  Is  a  flagrant  abuse,  rests  in  the  sound 
discretion  of  the  trial  court.   Brown  v.  Sterling  Abrasives 
Division,  etc^.  5  111.  App.  2d  1,  124  N.E.  2d  607,   On  the  auestion 
of  the  argximent  of  plaintiffs'  counsel  with  regard  to  the  dollar 
value  for  the  time  plaintiff  vjas  pinned  underneath  the  tractor, 
see  the  recent  case  of  the  Second  District  of  Caley  v.  J4anlcke , 
#11423,  decided  February  23,  1961,  29  111.  App.  2d  323,  173  N.E.  2d  209. 

The  objection  to  the  effect  that  plaintiffs'  counsel  were 
guilty  of  improper  conduct  by  talking  to  a  v;itness  during  a  recess 
is  rather  obscure.   It  is  assumed  that  careful  trial  lawyers 
investigating  a  case,  seek  to  talk  to  all  interested  witnesses 
to  determine  what  such  witnesses  knovj.   There  is  no  contention 
that  the  attorney  "primed"  the  witness,  or  that  there  was  anything 
improf)er  in  talking  with  the  witness  prior  to  cross-examination. 
The  record  in  fact  shows  that  nothing  was  actually  covered  with 
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the  witness  after  the  Incident  that  had   not  been  covered  In  socne 
respects  prior  thereto.   The  circuinstance  that  the  attorney  for 
the  defendant  had  the  bailiff  instruct  the  witness  not  to  talk  to 
anyone  does  not  deprive  counsel  of  the  right  to  talk  to  the  witness, 
and  there  is  certainly  no  reversible  error  in  the  ruling  of  the 
court  sustaining  the  right  of  counsel  to  talk  \:lth  the  vjitness 
and  permitting  the  testimony  of  the  witness  to  stand.   Sitrillarly, 
the  objections  made  to  the  question  relating  to  v;hether  or  not 
there  v;as  a  left  turn  signal,  could  hardly  constitute  reversible 
error  since  objections  were  sustained  to  such  question  either 
on  the  ground  that  the  questions  were  leading,  or  improper  re- 
direct.  The  court  sustained  objections  tliereto  and  there  was  no 
reversible  error  arising  therefrom. 

Only  two  instructions  which  were  tendered  and  refused  by 
the  court  are  now  the  basis  of  a  contention  of  error.   The  first 
instruction  was  a  lengthy  instruction,  combining  a  number  of 
instructions  which  had  been  given,  covering  the  very  points  set 
forth  in  the  refused  instruction.   It  vas,  likewise,  objectionable, 
in  being  argumentative  and  in  being  repetitious.   The  other 
instruction  sought  to  tell  the  jury  that  the  jury  was  instructed 
that  negligence  or  carelessness  was  a  question  of  fact  to  be 
alleged  and  proved,  and  cannot  be  based  uixsn  conjecture,  surmise 
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or  guess,  or  because  of  some  resulting  da-nage,  but  must  be 
traceable  to  some  specific  cause  or  negligence  on  the  part  of 
ciefendant.   A  tendered  instruction  which  vas  given  indicated  that 
the  defendant  must  bo  guilty  of  one  or  more  acts  of  negligence 
complained  of  before  plaintiffs  could  recover.   The  particular 
instruction  under  consideration,  because  of  Its  sentence  structure, 
said  in  substance  that  negligence  or  carelessness  v;as  a  question 
of  fact,  traceable  to  some  specific  negligence  on  the  part  of 
the  defendant.   The  language  was  such  as  to  make  it  highly 
confusing,  since  negligence  is  stated  to  be  traceable  to  negligence. 
It  is  apparent  (and  even  1-nplled  In  the  arguaient  presented  by 
the  defendant  In  this  court),  that  the  refusal  to  give  the 
Instructions  referred  to  was  not  reversible  error.   Clarke  v. 
Storchak.  ?S^  111.  564,  52  N.E.  2d  229. 

We  must,  therefore,  conclude  that  since  the  evidence  was 
conflicting  on  the  issue  of  whether  the  defendant  driver  was  on 
his  side  of  the  road  or  not  at  the  time  of  the  accident,  and 
whether  the  collision  was  with  the  side  or  the  rear  of  defendant's 
truck,  the  jury's  deter.ninatlon  nust  stand,  and  since  there  was 
no  reversible  error  In  the  conduct  of  counsel  in  the  trial  of 
the  cause,  or  In  the  refusal  of  the  Instructions  complained  of, 
the  judgments  of  the  Circuit  Court  of  McLean  County  will, 

therefore,  be  affirmed. 

Judgments  affirmed. 
CAREOLL,  P.J.  and  REYNOLDS,  J.,  CONCUR. 
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Abstract 


STATE  OF  ILLINOIS 
APPELL^iTE  COUL^ 
THIXD  DILTRIGT. 


General  No.  10354 
Elizabeth  Thomas,  J 

Plaint iff -Appellant, 

VB, 

Central  National  Life  Insurance 
Company, 


Defendant-Appellee, 


\^ 
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2,1 


Agenda  Uo,   24 


Appeal   froia  the 
Circuit  Court  of 
Maoon  County. 


REYNOLDS,  J. 

This  was  a  suit  against  the  defendant  insurance  company 
on  three  policies  issued  by  the  company,  one  a  policy  covering 
sickness  and  disability,  one  covering  hospital  expenses,  and 
one  covering  surgical  and  medical  expenses.   Two  of  the  policies 
were  issued  in  January  of  1953,  and  the  other  one  in  February 
of  that  year.   On  July  18,  1953,  plaintiff  beca&e  ill  <md  re- 
mained ill  until  Doceraber  19,  1958,   During  that  tijae  she  was 
hospitalized  tv;ice,  once  sixteen  days  and  once  two  days.  She 
was  treated  by  Dr.  Charles  F,  Downing  of  Decatur,  Illinois. 
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The  plaintiff  made  claim  under  the  policies,  and  payment  was 
denied  by  the  defendant  company  on  the  groiind  that  the  con- 
dition that  resulted  in  hospitalization  was  in  existence  prior 
to  the  issuance  date  of  the  policies. 

In  filling  out  the  questionnaire  of  the  insurance  company 
in  which  certain  questions  as  to  the  health  of  the  applicant 
were  asked,  the  plaintiff  stated  she  was  in  good  health  and  free 
from  illness  and  bodily  impairment,  and  answering  a  question 
asking  her  to  state  illness  or  injury  with  details  for  which 
she  consulted  a  physician  during  past  five  years,  she  gave  two 
items,  one  an  appendix  and  female  operation  in  192?  and  a  fract- 
ured ankle  in  1950,  claiming  complete  recovery  in  both  instances. 

Dr.  Downing  testified  he  treated  the  plaintiff  in  May  1955, 
and  at  that  time  found  her  s^Jiffering  from  an  acute  duodenal  ulcer, 
anemia  and  inactive  syphillis.  The  doctor  testified  the  ulcer 
was  cured  after  about  three  months  by  diet  and  medicine.   In  the 
doctor's  opinion  the  1955  ulcer  was  cured  and  the  one  in  1958 
was  a  n«»w  ulcer,  although  he  admitted  that  a  person  having  an 
ulcer  made  it  a  little  more  likely  that  therperson  could  have  another 
ulcer. 

The  matter  was  tried  before  the  court  and  judgment  was 
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•ntered  for  the  defendant  iiwurance  company.  The  plaintiff 
appeals  to  this  court. 

The  appeal  presents  two  issues,   Fir^t,  was  there  an 
estopoel.   Second,  did  the  ansv/er  of  the  plaintiff  in  the 
application  for  the  insurance  defeat  her  claira  because  the 
answer  withheld  the  inform-;  tion  about  her  treatment  for  ulcer 
and  other  illness  in  1955, 

\       ^Taking  up  firnt  the  question  of  estoppel,  the  contention 
of  the  plaintiff  is  thct  the  defendant  insurance  company  having 
first  denied  liability  on  one  ground  cannot  later  mend  his  hold 
end  deny  liability  on  another  ground,  citing  Coulter  v,  American 
Employers'  Ins.  Go,,  333  111,  App.  631,  Kuska.  v.  Vankat.  341  111. 
358,  Ohio  &  I'iss.  Ry.  Go,  v.  McCarthy,  96  U.S,  258,  267,  and 
Larson  v,  Johnson,  1  111,  App,  2d  36,  The  rule  announced  in 
those  cases  is  that  where  a  party  gives  a  reason  for  his  conduct 
and  decision  touchlnci  anythino  involved  in  a  controversy,  he 
cannot,  after  litigation  has  begun,  change  his  ground  and  put 
ids  conduct  upon  another  and  different  consideration.  He  is  not 
Tserraitted  thus  to  mend  his  hold.  He  is  e£:topped  frorsi  doing  it 
by  a  settled  orinciple  of  low. 

In  the  case  of  Ctoltg  v.  Nr.tionc--l  Indem.  Co,,  345  111,  App,  495, 
the  application  of  the  rule  is  on  a  different  ph';3e„   In  that  case 
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the  court  holds  th'it  an  insurer's  denial  of  liability  for 
loss  claimed  bv  an  insured  to  cone  vdthin  the  protection  of 
the  policy,  such  denial  being  based  on  grounds  other  than 
the  insured's  failure  to  file  i^roof  of  loss,  waives  or  renders 
unnecessary,  co.mpliance  with  the  policy  refyuireirient  respecting 
the  filing  of  proof  of  loss. 

However,  the  rule  announced  in  these  cases  is  not  inflex- 
ible.  In  the  Larson  v.  Johnson  case,  at  page  45,  the  court 
speaks  of  inconsistent  causes.  Was  the  defense  first  raised 
by  the  defendant  here,  inconsistent  with  tnat  raised  later? 
In  the  first  defense,  defendTnt  claimed  the  condition  oxistad 
«t  the  time  of  the  issuance  of  the  policies.   Later,  it  defended 
on  the  ground  that  hod  it  known  of  the  plaintiff's  ulcer  and  other 
illnesses  in  1955,  it  vrould  not  hfvo  issued  the  policies.  This 
is  a  far  cry  from  the  technical  defense  of  failure  to  file  proof 
of  loss  on  the  one  hand  and  a  defenje  on  the  merits  on  the  other. 

In  the  cae  of  Dill  v.  Widasn.  413  111.  448,  at  page  455, 
the  court  discussino  the  doctrine  of  equitable  sstopjjel,  sai  d:» 
"The  general  rule  is  thcit  where  a  party  by  his  statements  or  conduct 
leads  another  to  do  something  he  would  not  have  done  but  for 
the  statements  or  conduct  of  the  other,  the  one  guilty  of  the 
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exprecsions  or  conduct  v.ill  not  be  ellow-d  to  deny  his  utter- 
ances or  acts  to  the  loss  or  doiaagQ  of  the  other  party.  The 
party  claiming  the  estoppel  must  have  relied  upon  the  acts  or 
representations  of  the  other  and  have  he.d  no  knowledge  or 
convenient  nec.ns  of  hnowinc;;  the  truo  f  tcts.   Fraud  is  o  necess- 
ary element  but  it  is  not  esaentic'l  that  there  be  a  fraudulent 
intent.   It  is  sufficient  if  f!  fraudulent  effect  would  follow 
upon  allowiny  a  partj-  to  cet  up  a  clriin  inconsistent  with  his 
forner  declarationso" 

The  case  of  The  City  of  v^uincy  v.  '^lurh--'-hn,  18  111,  2d  o04, 
discussing  estoppel,  says;   "The  doctrine  is  invoked  only  to 
prevent  fraud  or  injuctice,"  The  cace  of  Ludlov  Coop.  Zlevc.tor 
Co.  V.  iJurklcnd,  33£  111,  npp,  255,  holci  that  in  order  to  es- 
tablish the  principle  of  estoppel,  six  eleuents  i..ust  appear: 
(1)  V/ords  or  conduct  b>''  the  p^rty  against  whoia  the  estoppel  is 
alleged  amounting  to  a  liiisrepresentation  or  conceaiiaent  oi  Xu^  terial 
facts;  (2)   Knowledge,  either  express  or  iiaplied,  that  the  repre- 
sentations were  untrue;  (3)   The  truth  of  the  representatioiiii  must 
be  unknown  to  the  P'-rty  claiiiing  the  estoppel  -^t  the  time  they 
were  wade  and  at  the  time  tliey  were  acted  upon  by  hiu;  (4)   the 
po-ity   estopped  lauet  have  intended  or  expect  that  his  Couduct  or 


-5- 


ff 


©i^: 


io  anoi  "•jqai 


-f  ?■ 


r  4, ■.,:-?    rv,jtj^u»s?*.o.   -;.' 


..Iti  noqw 


S  «*i^*>iA«^«*MiU)T<4vm>^«PMiA«>' 


.^W  T.'»»;jt-'  ..'  \Jj    :  .y. 


to  ,©a»» 

:>   i:c/_,:-^>    a":   If.^li    s!^Io/T    ,2Sf*    .rfa;<    ,11},  SeC    ,„.„ 


.ifi 


,?,- 


,V 


1 


reprosontations  would  be  acted  upon  by  the  party  asserting 
the  estoppel;  (5)   the  representations  or  cc nduct  must  have 
been  relied  upon  and  acted  upon  by  the  >x^ty  claiming  the 
estoppel;  and  (6)  the  party  claiming  the  estoppel  nust  have 
so  acted,  because  of  such  representations  or  coduct,  that  he 
would  b«  prejudiced  if  the  other  party  was  periaitted  to  deny 
the  truth  of  such  representations  or  conduct, 
/  V^^  In  considering  the  cases,  both  those  cited  for  the  plaintiff 
end  those  for  the  defend  nt,  it  is  the  opinion  of  this  court  that 
there  was  nothing  in  the  denial  of  liability  by  the  insurance 
company  on  the  ground  that  a  condition  existed  prior  tc  the 
issuance  of  the  policies  that  caused  the  illness  and  hospital- 
ization of  the  plaintiff,  that  is  inconsistent  v;ith  its  later 
position  that  it  would  not  have  issued  the  policies,  had  it  known 
of  the  ulcer  and  other  conditions  in  1955,   There  is  no  mis- 
leading of  the  plaintiff  and  no  concealment.   There  was  no  know- 
ledge that  the  claim  that  the  condition  existed  prior  tc  the 
issuence  of  the  policies  was  imtrue,  and  in  fact  there  was  no 
positive  pre©  f  that  such  condition  did  not  exist  at  the  tiae 
of  the  issuence  of  the  policies.  There  is  nothing  to  shov/  that 
the  denial  on  the  one  yround  ain.ounted  to  fraud  as  to  the  later 
groimd,  or  induced  the  plaintiff  to  act  to  her  detriaento 
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The  tendency  of  our  judicial  systera  as  evidenced  by  our 
Practice  .net  and  the  decisions  of  our  courts  is  not  to  perzait 
technical  grounds  to  prevent  the  doing  ot  substantial  justice. 
The  tendency  ht^s  been  to  liberalize  the  trial  of  litigated  juc.tters 
to  the  end  that  substantial  justice  will  De  aeted  out.   i'o  hold 
that  the  defendant  in  this  Ccise  will  not  be  perittitted  to  show 
that  it  would  have  not  have  issued  the  policies  to  the  plaintiff 
had  it  known  of  the  acute  duodenal  ulcer  ana  other  illnesses  of 
the  plaintiff  in  1955,  and  is  estopped  from  making  that  derentie, 
would  be  a  decision  on  highly  technical  grounds,   X'he  two  grounds 
of  defense  are  not  so  inconsistent  to  warrant  estoppel.   Ihe 
plaintiff  wf s  not  misled  since  she  knew  or  her  physical  condition 
in  1955. 

The  second  point  involved  m  this  case  is  thul  of  the 
answers  of  the  plaintiff  to  the  questions  in  zhe   appia.c.ition  for 
insurance.   The  auestion  asked  Wusi   "taJtate  below  illness  v._-  in- 
jury v;ith  details  for  which  you  hcive  consulted  a  physician  during 
past  five  years?*.  The  answers  of  the  plaintiri  recitea  two 
illnessrs  or  Injuries,  one  an  appendix  and  feiiiale  operation  in 
1927,  '■'nd  the  other  n  fractured  ankle  in  195U,  Coiuplete  recovery 
was  claimed  in  both  instances.   The  plaintiit  did  not  list  or  state 
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that  she  had  been  treated  by  Dr.  Downing  in  1955  for  acute 
duodenal  ulcer  and  other  illness.  Basing  its  defense  on  this 
failure,  neglect,  or  uiisunderstanding,  the  defendant  claiiaed 
in  its  affirmative  defense,  (I)    that  plaintiff  had  been  treated 
and  suffered  froa  an  ulcer  and  other  undisclosed  illnesses  from 
May  15,  1955  through  the  date  of  the  issuance  of  the  policies, 
and  (2)  that  the  defendant  company  would  not  have  issued  its 
policies  to  the  plaintiff  had  disclosure  been  luude  of  the  pre- 
existing condition  of  ulcer  and  other  undisclosed  illnesses  on 
the  part  of  the  plaintiff. 
r   "^  Plaintiff  claiias  the  answers  to  the  questions  were  literally 
true.  That  the  question  was  arabiguous  and  where  an  aiabiguity 
exists,  it  must  be  construed  strictly  against  the  insurer  and  in 
favor  of  the  insured.   In  support  of  this  contention  plaintiff 
cites  Craig  v.  Central  I«iat.  Life  Ins.  Co.,  16  111.  App,  2d  344, 
Sheffer  v.  Suburban  Casualty  Co.,  lo  111.  App,  2d  43,  and  Allstate 
Ins.  Co.  V.  Urban.  15  111.  ^pp.  2d  386.  nn  exaiaination  of  these  cases 
shows  that  they  announce  and  sustain  a  general  rule,  naraely  that 
an  ajabiguity  in  the  language  of  the  policy  of  insurance  which  seeks 
to  liiait  its  liability  will  be  construed  luost  strongly  against  the 
insurer  and  liberally  in  favor  of  the  insured.   Here,  the  policy 
itself,  is  not  involved,  but  the  question  and  answer  in  the  appli- 
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cation  for  insurance.   The  position  of  the  plaintiff  seeas  to 
be  that  having  named  two  iastancos  of  laedioal  or  surgical  treat- 
nent,  the  plaintiff  was  not  co::.pelled  or  need  not  disclose  the 
tine  when  she  waj  treated  for  ulcer  and  other  illness  in  1955, 
The  contention  is  that  the  question  is  answered  by  the  answer  of 
a  single  instance  of  treatment .  Thct  the  question  is  in  the 
singular.   In  that  connection  it  aay  be  noted  that  the  plaintiff 
did  not  so  regard  the  question  as  in  the  singular,  but  named  two 
instances  of  treatment.  However,  we  do  not  regard  this  natter  as 
conclusive  of  the  question  involved,  since  the  cause  wao  decided 
upon  another  phase  of  the  defense,  naraely,  that  had  the  plaintiff 
disclosed  in  her  applic.ition  the  previous  attack  of  ulcer  and 
other  illnesses  in  195  5,  the  coiapany  would  not  h^ve  issued  the 
policies.  The  defendant  was  allowed,  over  the  strong  objection 
of  the  plaintiff,  to  show  by  its  general  counsel  th  <t  if  the 
illness  and  treatment  in  1955  had  been  shown  on  the  application 
the  conpai.y  would  not  have  issued  the  policies. 

The  trial  court  in  denying  the  motion  for  re-Jiearing,  or 
in  the  alternative  for  a  new  trial,  and  in  entering  judgiaent  for 
the  defendant,  relied  strongly  upon  the  language  of  Section  154 
of  the  Insurance  Code  of  1937,  (Cec.  76b,  Chap,  73,  111.  Rev.  Stat' 
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1957)   as   interpreted  in  the  caje   of  Ca.apbell  v.   Prudential   Ins. 
Co.,    15   111,    2d  3C8.     This  ca..e  was   fir^t  tried  in  the  Imnicipal 
Court   of  Chicago  and  resulted  in  a  verdict   for  the  plaintiff. 
On  aopeal    to   the  Appellate  Court    it  w^s   reversed  and  rexaanded  with 
directions  to  enter  judgxuent   for  the  defendant.      C/'-i obeli  v. 
Prudential   In:;.   Co..    16   111.  App,    2d   65.     The  Cupreue  Court   allowed 
an  appeal   of  tho   catre,    priruarily  to  determine   the  proper  construct- 
ion of  Section   154  of  the    Insurance  Code,    wliich  deale  with    the 
effect   of  misrepreaentution  by  an  insured  in  his   ax^plic  tioa  for 

insurance. 

Section  154  of  the  Insurance  Code  (111.  li^ev,  Stat.  1957,  chap. 

73,  per,  766)  provides: 

"No  misrepresentations  or  false  warranty  made  by  the  insured 
or  in  his  behalf  in  the  negotiation  for  a  policy  of  insurance,  or 
breach  of  a  condition  of  such  policy  shall  defect  or  avoid  the 
policy  or  prevent  its  attaching  unless  such  xaisraprasentdtion,  false 
warranty  or  o  ndition  shall  have  been  stated  in  the  policy  or  en- 
dorsement or  rider  attached  thereto,  or  in  the  written  application 
therefor,  of  which  a  oopy  is  att.:.ched  to  or  endorsed  on  the  policy, 
and  made  a  part  thereof.  No  such  idsrepresantation  or  false  warranty 
ahall  defeat  or  avoid  the  policy  unless  it  shall  have  been  uade  with 
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actual  intent  to  deceive  or  materially  afiects  either  the 
acceptance  of  the  risk  or  the  hazard  assiuaed  by  the  coiapany. 
This  section  shall  not  apply  to  policies  of  marine  or  trans- 
portation insurance," 

The  Ganpbell  case  and  this  case  have  many  points  in  cotiuion. 
In  the  Campbell  case,  Campbell  took  out  two  endowment  at  age 
65  policios  on  his  life.   He  died  shortly  after  the  issuance  of 
the  second  policy  and  the  coroner's  certificate  stated  the  cause 
of  death  was  coronary  thrombosis.   In  his  application  for  the 
policies  Campbell  stated  he  had  never  had  an  ulcer,  had  not  had 
any  operations  during  the  }>ast  ten  years,  had  not  lost  any  time 
during  the  preceding  year  because  of  illness  and  had  not  been 
treated  by  a  doctor  durinv*  the  preceding  five  years.  The  evidence 
showed  that  he  had  been  operated  in  1948  for  an  abscessed  peptic 
ulcer.   Other  evidence  showed  loss  of  tixae  due  to  ulcer  of  gastro- 
intestinal disturbances,  within  one  year  before  his  death  and 
within  one  year  before  the  issuance  of  the  policies.   In  that  case 
the  question  arose  as  to  the  extent  of  the  burden  an  insurer  must 
meet  if  it  is  tc  avoid  liability  upon  a  policy  because  of  IaiIs- 
representatlon  in  connection  v/ith  its  issuance.   The  language  of 
Section  154  of  the  Insurance  Code  that  was  construed  was  xn  the 
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following  word&s   "No  such  aisrepresentution  or  false  warranty 
ehall  defecit  or  avoid  the  policy  unless  it  shall  have  been  made 
with  actual  intent  to  deceive  o£  inoterially  affects  either  the 
acceptance  oi  the  risk  or  the  hazard  assuiued  by  the  coxupany," 
(Italics  supplied.)   The  plaintiff  there  contoiided  that  the 
italicized  word  "or"  should  be  reud  "and"  so  that  the  defendant 
must  show  both  the  luciteriality  of  the  Jaisrepreseatution  and  an 
actual  intent  to  deceive  if  it  its  to  avoid  liability.   The 
defendant  contended  that  its  burden  is  satisfied  if  it  establishes 
either  a  material  misrepresentation  or  an  intent  to  deceive.   In  the 
trial  court  the  contention  of  the  plaintiff  was  upheld.   The 
Appellate  Court  in  Cajupbell  v.  Pruuentictl  Ins.  Co..  16  111,  iipp, 
2d  66  rejected  this  view,  and  the  bupreiue  Court  in  Gaiiipbell  v» 
Prudential  ins.  Co.  15  111,  2d  3b6,  at  ]:>ages  312  ana  313  also  re- 
jected this  view  holding  that  prior  to  the  enactiiient  of  Section 
154  of  the  Insurance  Code  in  1937,  only  a  material  xaisrepresentation 
of  fact  had  any  effect  upon  the  liability  oi  the  insurance  company. 
The  court  noted  that  the  opinions  of  the  Appellate  Cv.urt  diifer- 
ed  as  to  whether  a  showing  of  actual  deceit  on  the  part  oi  the  in- 
sured in  waking  the  laisrepresentation  was  also  required,  /-".nd  the 
court  called  f^ttention  to  a  prior  ca^e  by  the  uupreue  Court, 
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yQ3tr>rn  anr!  Touthem  Life   liia.   Co.   v.   Torjasun.    358   111.    495,    502, 
where  the   court  held  thi.it,   at   leist   in  oruity,    a  naterial  ids- 
representution  would  avol.J  the  ccntraot   even  tJiough  tiade  through 
inist^kG  or  in  good  faith. 

In  the  Gaupbell  caee  the  Supreue  Court   seid  the  priiaary 
legisl:"itive  purpose  in  enacting  section  154  appears  to  hdv«  been  to 
eliininjte  the  r<ither  refined  distinctions  that  had  been  applied  in 
deterraining  the   effect   of  false  warranties  and  iniBrepreaentations. 
That   the   section  places   representations  and  warrantless,    in  policies 
issued  since  the  passage   of  the  Code,    upon   the   yaiae   footing  c.nd 
hc.s   restricted  the  rules  hor.itofore  applied  to  v/arranties   and  broaden- 
ed those  applied  to   representations.      The  ocurt   found  the   section 
requires  both  warranties  and  representations  to  Lg   stated  in  the 
polic}'-   or   att'iched  tc    it,    if   they  are  to   hcve   any  effect   upon  the 
insurer's   liability  and  that  the  uniform  effect   that  it  gives  both 
to  niGrepresenti=-:.tions  and  to  false  warranties   is   a  blend  of   sone  of 
the  ingredients  of  the   rules  theretofore  separately  applied  to   each. 
And   the   court   continuing   said:      "v/e   see  no   reason  why  section  154 
should  not   be  read  as   it   is  v;ritten,    in  the  disjunctive." 

In  suiHLing  up,    the  court   said:      "In  our  opinion  the  /appellate 
Comrt   correctly  held  that   a   verdict   should  havo  been  directed  for 
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the  defendant,   i'he  testixiiony  of  defenddnt's  expert  ^..'itneGs 
reletting  to  the  materiality  of  the  uisreoresentdtions  to  the 
acceptance  of  the  risk  was  undisputed.  That  the  insured  did 
not  die  froiii  the  affliction  vith  respect  to  which  information 
was  withheld  does  not  affect  the  laateriality  of  the  raisrepre- 
sentation,   (Weinetein  v.  i^etropolitan  Life  Ins.  Oo.  389  111, 
571,  5'7y-0.)   -ior  ie  it  significant  thct  none  of  the  doctors 
testified  to  a  liositive  diagnosis  of  a  recurrent  i.eptic  ulcer, 
ihe  point  is  that  the  insured,  by   v/itiuijidiiu:^'  relevant  inforifta- 
tion,  xj-revented  the  insurer  frora  appraising  the  risk  on  the 
basis  ol  the  locts  as  they  existed," 

In  considering  the  facts  of  this  ca^e  in  the  light  of  tlie 
law  as  laid  down  by  the  Caiafjbell  case  there  can  be  only  one 
conclusion,   -.ahether  intentional  or  through  nistahe,  the  plaintiff 
in  making  out  her  application  for  the  insurance,  withheld  relevant 
information  that  prevented  the  insurance  company  froia  appraising 
the  risic  on  the  basis  or  ti.e  facts  as  they  existed.   Kie  att miey 
for  the  defendant  insurance  company  testified  that  the  policy  of 
the  defendant  coaaoany  'v.a.s   to  not  insure  where  it  was  disclosed 
that  the  applicant  iiad  been  treated  for  ulcers.   It  .aay  ••A-ell  be 
that  the  ulcer  of  1955  had  corripletely  healed.   Dr.  Downing  is  not 
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clear  in  his  tuatii-uony  as  whether  this  was   a   recurrence  of   the 
old  ulcer  or  a   new  ulcer.      He  did  teutify  tht^t   in  his  opinion 
the   ulcer   of    1965   had  been  completely  heciled.      iie  was  not    so 
positive  as  to  whether  the  ulcer  of   1958  was  a   recurrent  ulcer 
or   a   new  oneo      ^^s   in  the   Uaigpbel  1   case,    thut   did  not   affect   th 
materiality  of  the  withholding   of   inforraation  about  tiie  previous 
ulcer. 

The  judgirient  will  be  affirned. 

iiffirmedo 


:he 


CABEOLL,  P.J.  and  ROETK,  J.,  concur. 
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General  No.    ll44o 


Atistract 

(Abstract  Only) 


IN  THE 

APPELLATE  COURT  OP  ILLINOIS 

SECOND  DISTRICT 
(SECOND  DIVISION) 

OCTOBER  TERM,  A.  D.  I96O 


( 


21 


t?  -^ 


EARL  P.  SHULTS,  SR.,  for  the  benefit 
of  SYLVIA  JEAN  SHULTS  and  EARL  PRANKLIN 
SHULTS,  Minors,  and  ELLEN  SHULTS, 


vs. 


Plaintiff -Appellant,   j  Appeal  from  the 


Circuit  Court  of 


HARRY  KONTOS,  d/b/a  MARINE  GRILL, 
JOSEPH  YOUNGRSl^,  d/b/a  HOMESTEAD 
TAVERN,  and  CECIL  HARGRAVE,  d/b/a 
CLYDE'S  SHIP, 


Defendants-Appellees , 


Kane  County 


SPIVEY— J. 

The  Circuit  Court  of  Kane  County  denied  the  motion  of 
Earl  Shults,  Sr.  and  Ellen  Shults  to  vacate  its  orders  of  November 
^,   1959*  which  orders  (l)  denied  the  motion  of  Ellen  Shults  filed 
April  16,  1958  to  consolidate  her  separate  drajn  shop  action  filed 
February  17,  1958  as  cause  number  58-195*  vfith  that  of  her  two 
minor  grandchildren  being  the  instant  action,  number  56-1211, 
or  in  the  alternative  for  leave  to  be  made  an  additional  party 
plaintiff  in  cause  number  56-I211,  (2)  denied  the  motion  of  Earl 
Shults,  Sr.  and  Ellen  Shults  filed  September  24,  1959  requesting 
that  they  be  made  additional  parties  to  cause  number  56-121I,  and 
(3)  allowed  the  joint  motion  of  plaintiff  and  defendant  to  dismiss 
with  prejudice  cause  nxomber  56-I211. 
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Earl  Shults,  Sr.  on  June  24,  1956,  became  intoxicated 
as  a  result  of  the  consximptlon  of  alcoholic  liquors  procured  in 
taverns  operated  by  the  defendants.  While  so  intoxicated  he 
murdered  his  wife  and  for  that  offense  he  was  sentenced  to  forty 
years  imprisonment  in  the  Illinois  State  Penitentiary. 

The  dates  of  the  filing  of  the  various  pleadings 
and  the  rulings  thereon  are  hereafter  set  out  in  chronological 
order, 

June  24,  1956;   Earl  Shults,  Sr.  became  intoxicated 
from  drinking  at  the  defendants'  taverns  and  while  in  an  intox- 
icated condition  stabbed  and  killed  his  wife,   (Later  following 
a  plea  of  guilty  he  was  sentenced  to  forty  years  imprisonment  in 
the  Illinois  State  Penitentiary,) 

October  29,  I956:   Complaint  numbered  56-1211  filed  by 
plaintiffs  and  styled  "Sylvia  Jean  Shults  and  Earl  Franklin  Shults, 
minors,  by  Pearl  Rayborn  their  next  friend."  The  complaint  alleged 
the  incident  of  June  24,  I956,  charged  that  they  as  the  minor 
children  of  Earl  Shults,  Sr.,  were  injured  in  their  means  of 
support  as  the  result  thereof,  and  that  they  each  suffered  damages 
in  the  amount  of  $15,000. 

November  19,  1956,  November  26,  I956,  and  June  6,  1957: 
Identical  motions  to  dismiss  the  complaint  filed  by  the  three 
defendants  on  the  ground  that  the  plaintiffs  do  not  have  the  legal 
capacity  to  institute  the  cause  of  action  and  are  not  proper 
plaintiffs  to  a  dram  shop  action  for  loss  of  means  of  support. 

February  17,  I958:  Complaint  numbered  58-195  filed  by 
"Ellen  Shults",  mother  of  Earl  Shults,  3r,,  seeking  $15,000  for 
loss  of  means  of  her  support  arising  out  of  the  same  occurrence. 

April  16,  1958:  Motion  filed  by  Ellen  Shults  to  con- 
solidate causes  56-1211  and  58-I95  or  in  the  alternative  to  allow 
her  to  be  made  an  additional  party  plaintiff  in  cause  56-1211. 
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September  3*    1958:  Order  of  the  Court  allowing  an  oral 
motion  of  the  minor  plaintiffs  In  cause  56-1211  for  leave  to  sub- 
stitute Earl  Shults,  Sr.,  as  party  plaintiff  In  their  stead  and 
for  leave  to  file  an  amended  complaint  for  their  use  and  benefit. 

September  29,  1958:  Amended  complaint  filed  by  Earl 
Shults,  Sr.,  on  behalf  of  his  minor  children  seeking  damages  In  the 
amount  of  $20,000  as  a  result  of  the  occurrence  of  June  24,  I956. 

February  24,  1959?  Motion  of  Earl  Shults,  Sr.,  filed 
asJclng  that  he  be  made  an  additional  party  plaintiff  In  the  action 
originally  filed  by  his  Bilnor  children  being  cause  number  56-1211. 

September  24,  1959?  Motion  filed  by  Earl  Shults,  Sr., 
and  Ellen  Shults  asking  leave  to  be  made  additional  parties  to 
the  action  filed  by  the  minor  children  and  for  an  order  on  the 
attorney  representing  said  minors  to  the  end  that  Ellen  Shults  may 
receive  a  share  of  any  proceeds  recovered  in  cause  number  56-1211. 

November  4,  1959s  Order  of  Court  denying  the  motions 
of  April  16,  1958  and  September  24,  1959. 

November  4,  1959$  Order  of  Goui»t  upon  joint  motion  of 
plaintiff  and  defendants  dismissing  with  prejudice  the  action 
originally  commenced  by  the  minors, 

November  24,  1959:  Motion  of  Sari  Shults,  Sr.,  and 
Ellen  Shults  to  vacate  orders  entered  on  November  4,  1959. 

November  24,  1959:  Sxiggestion  of  death  of  defendant 
Cecil  Hargrave  on  July  I5,  1956  filed. 

March  11,  196O:  Order  of  Court  denying  motion  filed 
November  24,  1959  by  Earl  Shults,  Sr.,  and  Ellen  Shults  to  vacate 
the  orders  of  November  4,  1959 . 

May  9,  i960:  Notice  of  Appeal  filed  by  Ellen  Shults 
and  Earl  Shults,  Sr.,  from  the  order  of  March  11,  i960  and  all 
previous  orders  adverse  to  Ellen  Shults. 
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Appellants  contend  that  the  1955  amendment,  effective 
July  1,  1956,  to  Article  VI,  Sect.  l4  of  the  Liquor  Control  Act, 
Chap.  43,  Sect.  135,  HI.  Rev.  Stat.  1955  changed  actions  under 
that  section  for  injuries  to  means  of  support  to  that  of  a  class 
action,  that  as  a  member  of  the  class  she  had  always  been  a  party 
to  the  action  by  representation.  She  contends  that  her  intervention 
after  one  year  from  the  date  of  the  occurrence  was  not  barred  by 
the  statute  of  limitations  by  virtue  of  Section  46  of  the  Practice 
Act  dealing  with  amendments . 

The  1955  amendment  to  Section  135  became  effective  on 
July  1,  1956.  All  actions  filed  thereunder  following  that  date 
are  governed  by  the  1955  amendment  regardless  of  the  date  of 
occurrence.  The  provisions  thereof  control  as  to  the  time  within 
which  the  action  must  be  commenced,  the  amount  of  recovery  allow- 
able and  the  party  in  whose  name  the  action  must  be  commenced. 

In  Fourt  v.  DeLazzer,  348  111.  App.  191,  108  N.E.  2d. 
599,  it  was  said,  "The  limitation  provision  of  the  Act  as  in  force 
and  effect  at  the  time  of  the  claim  was  filed  governs,  rather 
than  the  limitation  provision  which  may  have  been  in  effect  when 
the  occurrence  giving  rise  to  the  claim  happened.   (DuQuoin  High 
School  Dist.  100  v.  Industrial  CorfrraiBSlon,  329  HI.  543 :»  Hi  lb  erg 
V.  Industrial  Commission,  38O  111.  102),  Since  the  right  of  action 
is  purely  statutory  under  the  Dram  Shop  Act  the  courts  jurisdiction 
could  only  be  exercised  subject  to  the  limitation  prescribed  by 
the  statute  which  was  infbrce  and  effect  when  the  court's  juris- 
diction was  invoked.   (Sharp  v.  Sharp,  supra.)" 

It  was  further  held  that  the  time  limit  placed  on  the 
commencement  thereof  is  a  condition  of  liability  and  a  necessary 
element  of  the  cause  of  action. 

As  a  result  of  the  I955  amendment  in  effect  at  the  time 
of  the  filing  of  the  original  complaint,  a  person  having  a  right 
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of  action  under  the  Dram  Shop  Act  must  file  the  action  within  one 
year  from  the  date  of  the  occurrence  to  invoke  the  Jurisdiction 
of  the  court.  The  time  fixed  for  the  filing  of  such  actions  is 
an  integral  part  of  the  cause  of  action  and  not  a  statute  of 
limitation. 

In  Shelton  v.  Woolsey,  20  111.  App.  2d.  4oi,  156  N.£. 
2d.  421,  it  is  said,  in  referring  to  the  Dram  Shop  Act,  "Those 
statutes  which  create  a  substantial  right  unknown  to  the  common 
law  and  in  which  time  Is  made  an  inherent  element  of  the  right 
so  created,  are  not  statutes  of  limitations." 

We  quote  from  Tiiompson  v.  Capasao,  21  111.  App.  2d.  1, 
157  N.E.  2d.  75,   "We  believe  that  the  legislature,  by  the  1949 
amendment,  did  not  intend  that  the  provisions  of  the  Limitations 
Act  should  be  applied  to  causes  of  action  filed  under  authority 
of  the  Dram  Shop  Act,  if  'the  evil  to  be  eliminated  by  the  amend- 
ment was  the  prolonged  liability  ...  of  dram  shop  owners  and 
operators.'   Orlicki  v.  McCarthy,  4  111.  2d.  342." 

In  considering  in  whose  name  a  cause  of  action  for 
injuries  to  means  of  support  should  be  brought  under  Section  135* 
as  amended  in  1955,  the  court  in  Steller  v.  Miles,  17  111.  App, 
^35,  150  N.E.  2d.  630,  had  this  to  say,  "The  amendment  then  pro- 
vides that,  'such  action  shall  be  brought  by  and  in  the  name  of 
the  person  injured  or  the  personal  representative  of  the  deceased 
person,  as  the  case  may  be,  from  whom  said  support  was  furnished.' 
Tl-iis  latter  provision  establishes  that  the  action  shall  be  main- 
tained by  a  single  representative  of  the  class  of  persons  who 
qualify  as  those  injured  in  their  means  of  support.  *  *  »  Taking 
the  language  of  the  foregoing  provisions  together  and  in  their 
plain  and  ordinary  meaning,  *  *  *  it  definitely  establishes  that 
actions  for  loss  of  support  may  not  be  maintained  by  the  individual 
or  Individuals  suffering  such  loss  but  must  be  brought  either  by 
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the  provider  of  the  support  or  by  his  personal  representative  In 
case  such  provider  Is  deceased,  »  *  »  The  Act  specifically 
deslgnatea  the  persons  who  nay  bring  the  action  which  It  creates 
and  those  persons  are  either  the  injured  provider  of  support  or 
his  personal  representative.  The  express  mention  in  the  Act  of 
the  persons  authorized  to  bring  the  action  thereunder  impliedly 
excludes  all  other  persons.  Hewlett  v.  Doglio,  402  111.  311." 

In  the  Instant  case  as  In  all  purely  statutory  rights 
of  recovery  unknown  to  the  common  law  where  the  time  limitation 
for  filing  the  cause  of  action  ia  made  an  inherent  element  of  the 
right  so  created,  amendments  to  the  complaint  substituting  a  proper 
party  plaintiff  for  one  who  had  no  right  of  action  do  not  relate 
back  to  the  original  complaint  ao  as  to  toll  the  time  limitation 
for  filing  the  action.  Bodlne  v.  Lloyd,  28?  111.  App.  636,  5  N.E. 
2d.  108;  Keslick  v.  Williams  Heating  Corp.,  277  111.  App.  263, 
aff .  360  111.  552,  196  N.E.  8l4j  Friend  v.  Alton  R.  R.  Co.,  283 
111.  App.  366. 

In  the  actions  we  are  considering,  neither  properly 
invoked  the  Jurisdiction  of  the  trial  court.  Causes  numbered 
56-1211  and  58-195  were  both  defective  in  that  they  were  not 
instituted  by  persons  entitled  to  maintain  the  action  within  one 
year  following  the  date  of  the  occurrence.  Nor  will  the  amendment, 
after  one  year  from  the  occurrence,  of  cause  number  56-1211  breathe 
life  into  that  action. 

Appellants  suggest  the  case  of  Geneva  Construction 
Company  v.  Martin  Storage  and  Transfer  Company,  4  111,  2d.  269, 
122  N.E,  2d.  564  as  authority  for  their  right  to  intervene  by 
amendment  under  Section  46  of  the  Practice  Act,  Chap.  110,  Sect. 
46,  111.  Rev.  Stat.  1955>  and  thus  toll  the  statute  of  limitations. 
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In  tha  G«neva  Construction  case  the  court  was  applying 

Section  46  in  a  common  law  subrogation  case  as  it  «ould  affect 
the  Statute  of  Limitations »  Chap*  ^J3*  3ect«  15*  111*  hev,   3tat* 
1955*  What  the  court  said  in  that  case  is  not  applicable  in  the 
instant  statutory  case* 

In  oiiT  opinion  the  trial  court  cooxaitted  no  error 
in  denying  the  motion  of  Ellen  ahults  to  consolidate  her  suit 
DUBber  5d-'19^  Mhich  stated  no  cause  of  action  with  cause  number 
56->1211  which  also  stated  no  cause  of  action  and  the  motion  of 
Earl  3hults,  3r#,  and  Ellen  Shults  for  leave  to  be  aade  parties 
plaintiff  in  cause  nuraber  56-1211  which  stated  no  cause  of  action* 
The  allowance  of  either  of  these  motions  would  not  have  afforded 
Sllen  Shults  a  right  of  recovery  for  injiiry  to  her  aaeans  of 
support • 

The  record  is  barren  of  the  reason  for  allowing  the 
joint  saotion  of  plaintiff  and  defendant  to  dismiss  cause  number 
56-1211*  However,  the  dismissal  was  fully  justified  in  that 
neither  the  complaint  nor  the  amended  coiaplaint  stated  a  cause  of 
action  for  the  reasons  hez^einbefore  stated* 

In  view  of  what  has  already  been  said,  it  will  be 
unnecessary  to  consider  the  additional  defense  raised  by  the 
appellee  Hargrave* 

The  orders  of  the  Circuit  Coujrt  of  Kane  County  will 
be  affiroed* 

Affirmed* 

Crow  ?.J.  and  Wright  J.  Concur 
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IN  THiS 
APPELIATS  COUi^  OP  ILLINOIS 
SlCOiro  DISTRICT  -  FIHLiT  DIVISION 
October  Tom,  A.D.  196O 


PAUL  V.  WUNDER 

Claik  Appalitt*  Court  Second  Cliinc; 


iiOBSKT  WOiaDili,  et  al., 

Plaintiff 6-/vppsllees , 

STkTL  POLICE  IffiPJT  DOABD,  et  al. , 

Defendant-Appellants . 
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Appeal  frcna  the 
Circuit  Court  of 
Bureau  County. 


DCVii,  J. 

This  proceeding  origirjated  \di©n  \iillxm.  H,  Morris  t  Superintendent 
of  th®  iJlYiaion  of  ='state  Highvm:,'  Police  of  the  departaaent  of  Public  Safety- 
filed  with  the     tate  i  olice  Merit  Boai^  written  ccaaplaints  -which  sought  an 
ordor  diiwjting  the  Superintendent  of  State  ili^rwajr  Police  to  discharge 

to 

Robert  Wordan*  *lbert.  J,  3s>.rauski,  John  P.  Stepanitis  and  Faul  '4,   Ellison 
froa  the  ijtate  High-wnay  Police  f area.  At  the  first  hearing  isefore  the  Merit 
Board  on  ihG&^bov  15,  195^  the  cauaes gainst  tho   sc/oral  raspondents  wer* 
consolidated,  Itespor^ent  I^li&on  t&tjder^d  'da  rijaignation  as  a  police 
officer  -which  wag  accepted.  Coijnsal  for  two  of  the  rsasjalniiig  respondents 
then  moved  for  a  severance  and  also  moved  for  a  bill  of  partioulair^.  These 
motions  -wf>rp  denied  and  a  hearing  had,  resaiting  in  an  order,  enterad  tlaroh 
23 »  1959,  fitKling  that  Xorden,  Barauaki  and  Litapaaitis  liad  violated  designated 
articles  of  the  rules  and  regulations  of  the  lUiriois  Mtat*  Uighway  Police 
and  directing  the  . uperinterxient  of  the  '.tate  Highway  Police  to  discbarge 
these  officers. 
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On  April  17,  1959,  tha  wdcl  respondents,  Robert  Vforden, 
Albert  J.  Barauaki  Bi\d  John  P.  Stephanitis,  filed  in  the  Circuit  Court 
of  Bureau  County  their  oonplaint  wiiich  recited  the  foregoing  facts  and 
requested  a  Judicial  review  of  iiila   decision  and  prayed  for  the  entiy  of 
an  order  revei-sing  the  order  entered  1^  the  State  Police  Merit  Board. 
The  answer  of  the  Merit  Board  consisted  of  a  traiiscript  of  the  proceedings 
had  before  that  Board  and  upon  a  heailng,  an  order  was  entered  reversing 
the  decision  of  the  Merit  Board.  To  reverse  that  oixjar  the  Kerit  Boani 
appeaJ.s  • 

The  coraplaint  of  Superinterrfent  Morris  directed  against  .Sergeant 
Worden  alleged  that  WoMen  on  February  6,  I950,  «as  eraployed  as  an  officer 
of  the  Division  of  State  iiigh^jcy  T>ollce  and  continu«KJ  in  such  enploywent 
until  he  1-ms  suspended  from  his  duties  on  October  4,  195B.  The  charge  made 
against  MoMen  in  paragraph  2  of  the  complaint  iss  Th.at  on  Septenber  4,  1958 
at  about  3  o'clock  a.m.  he  permitted  a  truck  of  excessive  width  and  weight, 
belonging  to  i^.ite  Brothers  Trucking  Company  to  move  along  the  State  Highways 
of  IllinoiB  without  the  owner  or  operator  thereof  having  a  valid  pemit  for 
such  operation.  The  charges  made  against  </orden  in  paragraph  3  of  the  coraplaint 
are:  That  on  August  11,  I958  and  at  numerous  other  times  and  places  he  conspired 
with  State  Police  Officers  of  Tlstrict  7  and  with  persoimel  of  Contracting  and 
Material  Corapany  of  ivanston,  Illinois,  and  with  otlier  trucking  conpanies, 
to  escort  drivers  of  second  division  vehicles  of  excessive  weight  ami  width, 
between  sunset  and  sunrise,  along  the  highways  q£  this  ;itate,  particularly 
along  State  rtoutes  2,   92  and  -30,  without  having  valid  penaits  for  such 
operations.  The  operations  and  stateaents  in  furtherance  of  this  conspiracy 
were  enura»*rated  as  follows: 

(a)  Escorting  the  driver  of  an  overweight  and/or  overwidth  truck 
owned  by  Contracting  and  l-iaterial  Company  on  lioute  92  about 
one  o'clock  a.m.,  August  11,  I958,  said  truck  having  been 
stopped  by  Corporal  J)eHaught. 
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(b)  riacorting  the  driver  of  a  truck  belonging  to  Contx^eot- 
Irjg  and   itetorial  Corapeny  about  one  o'clock  a.m.  August  11, 
1958  on  lioute  2,  the  driver  of  seld  truck  being  about  to 
be  arprehended  by  Trooper  Hockett  for  oporetlng  the  truck 
In  the  wrong  traffic  lane. 

(c)  Escorting  the  driver  of  a  truck  of  excess  weight  anc/.oP 
width  belonging  to  Contracting  end  i*;aterlnl  Couspany  on 
and  along  Eoute  92,  neeu?  Andalusia,  Illinois,  on  .■..ug^l8t  8, 
1958  while  said  vehicle  was  operating  without  a  valid 
permit  for  such  operation, 

(d)  Waiting  for,  and  declaring  his  Intention  to  Troopers 
MoCorkle  and  3elger  to  move  a  truck  of  Contracting  and 
Material  Company  then  being  driven  by  James  H.  Edelaian, 
and  there  stating  to  them  that  "the  railroads  move  heavy 
equipment  and  I  don't  think  anything  is  wrong  in  trucks 
doing  the  same*" 

As  to  Sergeant  Barauskl  the  complaint  alleged  that  he  was 
eicployed  as  a  highway  polio©  officer  on  March  28,  19^9  and  continued 
in  such  eaployoient  until  he  was  suspended  from  his  dutl&s  on  October  11* 
195Q«  'ihe  charge  made  against  this  officer  was  that  on  or  &fcout 
August  19»  1958  he  knowingly  or  intentionally  conspired  with  per- 
sonnel of  Contracting  and  Material  Company  of  Evanston,  Illinois, 
and  knowingly  permitted  a  truck  of  that  compsny  of  excessive  weight 
and/or  width,  to  be  driven  by  James  H,  Kdelen  along  Koute  3C#  without 
a  valid  perzBit  having  been  Issued  for  such  operation. 

As  to  Sergeant  Stephanitis  the  complaint  alleged  that  he 
was  employed  as  a  highway  police  officer  on  July  15,  19^1  and  con- 
tinued as  such  officer  until  November  27,  1955  when  he  was  disciplined 
for  three  days  for  neglect  of  duty  and  disobedience  to  a  superior 
officer;  that  from  and  after  DecGiaber  1,  1955  he  continued  in  his 
employment  as  a  police  officer  until  April  30,  1956;  when  he  was 
confined  to  barracks  for  5  days  for  disregarding  curfew  and  for 
falsifying  records;  that  on  July  9,  1956  he  was  suspended  from  duty 
for  ten  days  and  again  suspended  from  duty  on  August  24,  1957 
for  a  further  period  of  fifteen  days;  that  thereafter  he  con- 
tinued his  duties  as  State  Police  Officer  until  his  suspension 
on  October  3»1958.    The  complaint  then  alleged  that  Stephsnitla 
on  August  6,  1958  entered  into  a  conspiracy  with 
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other  per«ona  to  violate  the  overweight  and  overwidth  statutes  of  this 
State  and  in  furtheranoe  of  said  conspiracy,  counseled  with,  and  tried  to 
assist  John  Ferria,  a  truck  driver,  employed  by  Contracting  and  Material 
Company  to  nove  a  truck,  of  excessive  weight  aiKi  width,  along  State  Highways 
2  and  92  without  a  valid  permit  so  to  do.  This  eoaiplaint  further  charges 
I  that  at  nuiaeivua  times  durirjg  the  year  1953  Sergeant  Stephanitla  conspired 
with  others  and  assisted  peirsonnel  employed  by  said  Contracting  and  Material 
Company,  to  move  trucks,  of  excessive  weight  and  width,  along  and  upon  the 

I  hig^ays  of  Illinois,  without  valid  peraits  having  been  obtainod  therefor. 
\         The  Merit  Boai*d  f  ouiid  Woraeu  guilty  of  penaittlng  a  driver  of  an 

II  overwidtli  or  overweight  truck  of  VTiite  Brothers  Trucking  Company  to  move  on  and 
I  along  &  otate  highway  without  the  owner  or  operator  havirjij  a  valid  permit  for 

such  opei'atioa  as  chained  in  tho  aecond  pajraujraph  of  tlie  complaint  dii^cted 
•gainst  Worden.  TbB   evidence  found  in  tliio  record  upon  which  this  finding  is 
based  was  the  testiaiony  of  5toberb  ;l.  Klaoaira  ^o  testified  that  hi&  wao  otate 
Highway  i^atrsiaor.,  assigned  to  District  Jio.  7  and  on  i^ptember  ^th  ym.8  working 
the  aidnight  to  8 J 00  o'clock  shift;  that  Korden  worked  on  the  ^:00  o'clock  to 
12; 00  o'clooi;  (iayli^t  shift,  was  not  hie  eupsrior  officer  and  was  not  on  duty 
at  the  tiiae  of  tlus  occurrence  j  tClessa  Airthcr  testifxed  that  Trooper  McCorkle 
aiid  Tr-jopor  Terry  Waterhoase  were  the  other  officers  working  that  night  in 
this  particular  area;  that  he  had  a  conversation  about  3*00  o'cIock  that 
momii^  with  Worden  vhen  no  one  else  was  present  in  which  t'iorden  told  Klenra 
that  thero  was  an  overweight  triKk.  with  a  piece  of  machinery  on  tiie  highway 
but  for  Kltsuitii  to  "ju4»t  leave  it  go,  just  disregard  it".  iQ.«BK  also  testified 
that  iVorden  said  he  had  told  TrooiTer  McCorkle  the  saae  thing  that  he  had  told 
KLaaaa.  Klema  further  testified  that  about  5»00  o'clock  that  morning  he  saw 
the  truck  referred  lo  by  Worden  on  ftoute  67  going  through  iiilawj  tliat  it  was 
a  caterpillar  type   tmck,  utiod  to  Imul  equipcjeut  and  eoaJBaonly  known  as  D-9j 
and  belonged  to  white  Brothers.  iCLeOT-i  i\irther  testified  that  he  asked  Vfordeni 
"If  tliis  truck  waa  to  be  exempt  and  if  so,  how  that  caa-i  about?'*  That  Worden 
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replied J  "Veil,  the  railroad  moves  overweight  and  overlength  equlpnsnt 
all  the  tine  and  he  didn't  tee  *Ay  thia  couldn*t  be  moived,''  Trooper  McCorkle 
teatlfled  upon  the  hearing  in  connection  with  other  matters  but  was  not 
interrogated  about  thia  ocouirence  which  took  place  on  September  ^+,  1958* 

Sergeant  v^orden  testified  that  on  the  evening  of  September  4,  1958 
he  was  working  at  the  desk  at  the  State  Police  office  in  Rock  Island;  that 
Tro<^>er  Donald  E.  Hockett  talked  to  him  over  the  phone  that  evening  stating 
that  he  had  a  pi*oblem  which  was  about  an  overwidtii  truck  which  had  a  penait 
to  move  in  daylight  hours  but  the  operator  would  like  to  leave  before 
daylight  in  order  to  avoid  heavy  shop  traffic;  that  woixlen  told  hia  that 
if  he  did  not  want  to  get  into  the  heavy  shop  traffic  he  would  have  to  wait 
until  the  heavy  traffic  went  by;   that  later  Trooper  Klearo  came  in  ami  Worden 
e--qxLained  the  situation  to  him.  According  to  i/orden  his  conversation  with 
SlawB  was  in  front  of  police  headquarters  in  Hock  Island  after  his  tour  of 
duty  at  midnight}  that  he  had  no  conversation  with  Kl&m  around  3*00  o'clock 
In  the  rooming  but  was  home  in  bed  at  that  tiae.  iwrden  denied  telling 
iCLemm  anything  about  an  overweight  truck  with  a  piece  of  machinery  arwi 
for  him,  Kleiam,  to  leave  it  go,  irforden  denied  that  he  told  Trooper  McCorkle 
the  same  thing »  denied  that  he  ever  said  that  railroads  move  overweight 
or  heavy  pieces  of  equipiaent  all  tlie  time  and  that  he  didn't  see  vtiy  thia 
could  not  be  noved  .  Giving  credence  to  officer  Keliam'a  version  of  iiis 
conversation  with  Worden  it  falls  far  short  of  sustaining  the  ciiarge  that 
Worden  on  September  4,  195^  peimltted  :Vhite  Brothers  Trucking  Company  to  move 
an  overwidth  or  overweiglit  truck  along  a  state  highway  without  the  owner  or 
operator  having  a  valid  permit  for  such  operation.  The  evidence  is  that 
Worden  was  not  on  duty  at  the  time  and  Klemra  testified  that  he  was  not  his 
superior  officer.   There  is  no  contpetent  ervidence  that  the  truck  owned  by 
White  Brothers  was  overwei^t  or  ovezvidth  or  If  it  was  that  it  did  not  have 
a  penait  for  its  operation.  The  finding  of  the  Merit  Board  that  Worden 
was  guilty  as  charged  in  paragrat^  2  of  the  ccmplaint  is  not  supported  by 
the  evidence  found  in  this  record, 
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Inaaouoh  aa  the  Meidt  IBoard  found  i^ordan*  Barauski  and  3t«phanitls 

also  guilty  of  conspiracy  as  charged  in  the  several  complaints  it  is  naeeasaiy 

that  findinr:. 
to  review  the  evidence  found  in  the  recoixl  to  suT^Tort/v^fllliam  T.  iiall, 

testified  that  for  ten  years  he  had  been  connected  with  the  Illinois  3tate 

Highway  Police  Force |  that  his  duties  are  those  of  an  investigator  and 

in  the  course  of  his  investigation  of  the  charges  agednat  appellees  he 

contacted,  among  others,  John  Ferrie  and  Jaxaes  H,  JkJelan  Jr.  enployees  of 

Contracting  and  tlaterial  Conqaany  of  Evanaton,  Illinois,  Sergeaiit  Hall  was 

then  permitted  to  testify  that  Ferrie,  on  Septejnber  13 »  1^  or  l6,  1959*  told 

him  (Hall)  that  when,  he,  Ferri©  was  arrested  on  August  6,  1958  by  Trooper 

Hockett,  for  operating  an  overwei^t,  overlength  and  overwidth  truck,  he 

called  his  boss.  Art  Ca<»neyi  tii&t  previously  Cagney  had  told  hia  to  leave 

on  this  particular  trip  at  liOiOO  o'clock  p.m.  on  August  5»  1958  and  drive 

rl^t  throxigh  to  llock  Island;  that  police  scales  were  on  iloute  30  and  also 

on  iloute  51  and  for  hiia  to  by-pass  the  scales  and  directed  him  how  to  do  so; 

that  Cagney  farther  told  him,  Ferrie,  that  stephanitis  would  meet  hia 

somei^ere  on  a  country  road  and  that  Stephanitis  would  be  in  a  squad  car, 

in  unifom  and  would  be  looking  for  hin.  Sergeant  ilall  then  testified  that 

Ferrie  said,  after  his  arrest,  that  he,  Fenrie,  told  Trooper  Hockett  that 

he  would  like  to  make  a  phone  call  and  Hockett  took  hiia  to  a  pay  station 

and  Ferrie  talked  by  phone  with  Cagney.  Hall  then  testified  that  Ferrie 

told  hia  that  he,  Ferrie,  after  he  talkad  to  Cagney,  received  a  call  frcxa 

Ellison,  a  lasinber  of  the  Hi^amy  Police  Foirce  and  that  iiUlison  said  he 

wished  to  talk  to  Hockett;  that  Kllison  did  talk  to  Hockett  and  after  doing 

so,  Hockett  took  the  keys  of  the  truck  and  left  and  Ferrie  remained  with 

the  truck;  that  about  an  hour  later  itephanitis,  in  uniform,  carae  and  told  Ferrie, 

that  he,  Stephanitis,  had  missed  Ferrie  on  Koute  2  and  on  lioute  96;  that 

Ferris  then  asked  Stephanitis  ?Aat  he  could  do  for  him,  and  Stephanitis  replied i 
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••Tlwre  is  nothing  I  can  do  x'or  you  now,  1  cani't  IIjc  it  :tow.  Just  don't  tell 
aiTybody  that  you  caw  n©  or  mention  that  I  was  hor«  this  aoming".   liall  further 
testified  that  on  August  17,  1958,  hejacconpanied  by  Jargeant  Janderst  again 
interviewed  Fearrie  at  which  tine  h©  said  to  Ferriei  "Will  you  be  good  enough 
to  repeat  those  statonenta  again  ao  Sergeant  Sanders  can  hear  them?"  Hall 
then  testified  that  Ferrle  "repeated  the©  in  the  eane  manner'-.  v>ergeant 
Sanders  \m.e  not  called  aa  a  witness. 

Sorgoant  Hall  I'urther  testified  that  durinij  the  courae  of  his 
investigation  of  t>iis  matter  iia,  on  October  b,  1956  oont-ncted  Jsnes  H. 
Bdelen  in  Davenport,  lovraj  that  Ilall  was  accorapsinied  try  Ileiatenant  iiiiil  J. 
Toffert,  ar.othar  Irrvestigatlnc':  offj.cor;  that  Edelan  told  thorn  about  an 
incident  oocurin^  ne&r  I'ei-;  3oston  \-Aisn  he  talked  to  Troopers  Qalger  and 
HoCorkle  st^itiiTg  that  he,  !'iislan,  tried  to  get  those  Troopers  to  ca2.1 
Sergeant  iteplianitis  to  handle  this  incident;  that  KeCorftle  and  Geiger 
said  otepdianitia  -jjas  not  WJ>rhing  that  dny  but  J5ti«lan  told  thsR  ha  was 
beoauae  he,I4elari,  had  aeen  hin  at  about  7  o'clock  a. a,  w?ien  hs  vras 
ccxaing  down  another  road;  that  he^Sviolan,at  that  time  inquired  of  Stcphanitia 
th«  route  he  sliould  take  to  isdeo  the  scales  and  ijteplianltia  told  hin  how  to 
proceed  and  for  hia  to  go  ahead  with  his  load.  Hall  further  tofttified  that 
fBGOikha  Sdelan  told  hia  that  about  a  week  or  30  later,  hs  had  parkad  hia 
rig  on  the  shoulder  and  at  that  titae  was  questionsd  about  a  perrait  by  McCorkle 
and  Gaigsr  aad  that  he,  uielan,  told  these  Troopers  that  he  did  not  lAve 
a  perait.  While  it  doea  not  appear  frora  liall's  testiasony  just  vihat 
incidonts  Edelen  was  roforing  to  or  the  date  of  this  oocuri"**nce,  Hall's 
testiaony,  wasn  considered  in  eounection  with  the  tsstojuony  of  Gei^er  and 
KcCorkle  would  indicate  that  the  dates  of  these  occurrences  wer«  July  31 » 
1953  and  August  18,  1958.  Hall  concluded  his  testimony  by  st&tin?;  that 
Sdelan  "kept  repeating  to  us,  'how  do  you  think  I  got  through  District  One? 
How  do  you  think  I  got  this  far?  You  don't  -Wiink  I  came  this  far  on  ray  own, 
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do  youT  I  o«ne  through  District  One  vith  the  full  knowledge  of  SaitSMunt 
Barauaki«", 

Robert  Onflger  testified  that  ho  vas  a  Stats  Trocpor  on  July  JL, 
1958  and  with  Trooper  MoOorkle  invegtig^.ted  zn  accident  In  i/hich  n.  track 
of  Contract irip  ,->»nd  Materiel  CTtpany  driven  bj'  Jartcs  Fdcian,  tfaa  involved. 
This  witnecs  teotifierl  that  he  inquired  of  JSdel?.n  iihethor  he  had  a  permit 
and  Edolan  s^ids   "He  knew  he  ■kbb  supposed  to,  but  it  '.jac  okay«d  by 
Sergeant  :>tephanitis".     'fhie  witness  further  testified  that  on  Aiigust  13, 
19$B  he  was  patrolling  Houte  6?  ftrd  as:!  the  caae  truck  and.  a  alailar  load 
parked  off  tlie  higl-fwa^  at  a  drag  ctore;  that  he  recognised  'iildelan  as  the 
driver  and  inqxiired  of  hin  whether  he  had  a  pertait  thia  tine  and  adelan 
said  he  didn't^         fe  the  trock  was  off  the  hi^iway  nothing  further  was 
said  or  done  except  Snelan  said*  in  reply  to  a  question  as  to  hot;  he  got 
there,  that  Sei^eant  BarRTiski  brrai<jht  hirR  down  that  far  and  then  turned  hta 
over  to  SeiT^eant  v<orden.     Ihis  vritnesa  furt.hei-  tertifisd  ths,t  he  saw  Sei^eant 
Wonien  a  ahoirt  tine  tharoaft^r  and  told  hlia  about  it-  and  Vorden  said  lie 
would  taJto  car©  of  it. 

"wn.  C.  S^Corlcle  testified  that  h*;  w?,s  2.  btate  Trooper  assigned 
to  Diptrict  ?  ar-d  on  the  aoraing  of  July  3^»  h-s  afid  i'rocper  Uciger 
inveatijjated  an  accldont  imrr>lvinj?  a  track  and  later  met  the  driver  of  the 
truck  and  ssjf  hin  again  about  the  jaj-ddle  of  August;  that  about  20  lainuites 
after  they  saw  the  truck  on  Jvly  31,  1958  they  set  V^orden  aiid  told  him 
abflwt  the  equipment  and  Worden  said  he  woiild  go  and  ses  about  it  and 
further  said  that  if  railroads  could  move  their  equifssent  in  an  emergency 
he  didn't  eee  ^y  thia  coaipany  couldn't  nave  theirs.     yicCoriil©  further 
testified  that  he  thou,^t  the  truck  ■'.mv.  overwidth  arid  overwei^jht  but  he 
didn't  recasure  it  or  have  argr  proof  of  that. 

John  Ferric,  testifiod  that  ho  lived  in  Evanston  and  was  esaployed 
hy  Contracting  and  iiaterial  Ccopany  as  a  truck  driver  and  was  so  engaged 
on  August  6,  1953,  at  wliich  tino  ho  was  driving  a  Hack  Truck,  carrying  a 
B»9  Tractor}  iiiat  he  did  not  rtHaenber  whether  on  thxs  oooasiont  when  he 
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left  \Aie«llng  with  the  truck,  Mr.  Cagney  told  him  or  did  not  tell  hljn  that 
he  would  be  met  by  Dcrgeant  3t©ph«initis ;  that  he  did  not  know  .  tephanitis; 
that  he  kximt  he  needed  a  permit  to  ti^vel  but  did  not  have  one  and  after 
he  was  arrested  by  Hockett  he  called  Cagney  by  phone;  that  he  waa  taken 
to  cnurt,  found  guilty  of  violation  and  fined  a  little  over  ^3000. 00  and 
the  fine  was  paid. 

Arthur  Ca^gney  was  called  as  a  witness  on  behalf  of  the  i3oard 
and  testified  that  he  was  emplorAJd  by  Contracting  and  fiaterial  Company  to 
take  oar©  of  two-radio  calls;  that  he  had  ao  interest  in  the  coiapany  for 
which  lie  woricod  and  was  noi.  a  dispatclier  for  the  coispany  and  did  not  route 
the  trucks  of  the  cesBi]Muiy.     He  stated  he  did  not  know  iJei:^Qant5   '.'ojidan, 
Barauski  or  Stspi-ianitis;  tliat  ho  rtic&]i.led  tlaat  one  of  tlie  tmxcks  of  th« 
oojspany  Itsft  V^heeling  on  the  eveniri^  of  iagust  5»  195^'  -s-^  was  stopped 
at  wilvia  the  next  siorrdnfe;  that  he  knew  Joim  Ferii.e,  a  truck  drlvar  for 
the  ccwpany  and  following  liis  arrest  on  Au^rost  6,  195^  he  liad  a  conversation 
with  hlw  artd  when  asked  wliat  was  said  in  tiiis  coswera&tion  the  witness 
stated:    '1  refuse  to  testify  about  anybody  or  testify  to  anything  not 
copjceminf?:  these  three  officers', 

Donald  E»  Kockett  testified  that  he  was  a  :it&te  Troper;  that  on 
August  6,  195s  he  stopped  a  truck  of  Corttractine  and  I'aterial  Corporation, 
being  driven  by  Jolm  F©rri«;  that  he  Ilcckett,  told  Ferris  that  Ferrie  had 
marie  a  raiatake  in  driving  p&at  the  weigh  scales  and  tl^it  he  would  have  to 
go  back;  that  Ferrie  inquired  of  him  whether  he  knew  StephanS.tis  and 
Uookett  replied  that  he  did;  that  he,  Hockett,  then  peimitted  Ferrie  to 
Stake  a  phone  call  bjod  later,  Ftrrie  reported  to  Hockett  tust  soinaone  would 
like  to  talk  to  Uockett  and  Eockett  then  had  a  pliom  conversation  with 
iiHieonj  that  in  tiie  conversation  Hockett  liad  with  Ellison,  Ellison  stated 
that  F«ri'ie*8  anKjloyer  had  been  veiy  good  to  the  men  in  his  arjva.  and 
waatfed  to  know  if  it  vas  possible  to  let  the  truck  go;  that  he,  Hockett, 
told  SllisoTi  that  he  could  not  let  Ferrie  go  but  that  he  would  see  ^ez^eant 
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Worden  and  do  whftt  he  told  him  to  do*  Uockett  further  testified  that 

he  took  the  ke/s  of  the  truck,  told  Porrle  wlier«  he  was  going,  drove  south 

and  met  Worden,  and  there  told  hla  of  his,  Hookott's,  conversation  with 

Trooper  KLliaon,  and  aaked  v/orden  lAuit  he,  Worden,  wanted  Hookett  to  do| 

that 
that  Worden  replied  that  he  was  not  having  any  pert  in  a  thing  like/and 

he  didn't  know  illison,  Hookett  testified  that  he  then  said  to  v/orden: 

•Miat  do  you  want  we  to  do T," and  Worden  told  hin  to  wait  until  a  little 

more  reasonable  hour  and  then  call  ^iio  Lieutenant  and  find  out  what  he 

wanted  done.  Hookett  testified  that  after  he  had  had  his  breakfast  that 

morning  he  called  Lieutenant  Casey  who  told  hljn  to  take  the  truck  to  the 

scales  and  handle  it  just  like  any  other  ill^al  truck  and  Uockett  stated 

that  he  did  so. 

Trooper  Hookett  further  testified  that  in  the  early  morning  of 

August  11,  1958  he  was  riding  his  regular  patrol  arai  saw  a  truck  loaded 

with  a  bulldozer  on  Route  150,  a  four  lane  road  at  that  point;  that  there 

was  a  slight  cujrve,  and  Uockett  observed  that  the  trtwjk  was  in  the  wrong 

lanej  that  as  he  started  to  overtake  the  truck  he  received  a  radio  call 

frc»i  Vozden  stating  that  he,  Woi^en,  would  take  care  of  the  truck.  Hookett 

further  testified  that  he  was  unable  to  tell  the  weight  or  width  of  this 

truck  and  after  receivinE  loixien's  aossage,  he  did  nothing  further.  Later 

that  morning,  however,  in  a  restaurant  in  Kolii^,  he  saw  Worden  and  aaked 

him  how  he  nade  out  with  this  truck  and  Worden  replied  that  he  talked  to 

and 

the  driver  J  that  the  dariver  had  a  penoit  which  he  dbi^^ed,  ^hat  he  then 
let  hlBi  go* 

Korris  I)aM(»ig|it  testified  that  his  fwk  was  that  of  Corporal  in 
the  State  Hi^^hway  Police  Denartiaent  and  that  he  was  working  the  midnight 
to  ei^t  o'clock  a.m.  shift,  on  August  11,  1958;  that  he  was  cooing  out  of 
a  drivsoin  about  It 00  o'clock  that  morning  and  observed  the  truck  idiioh 
Trooper  Hookett  testified  about  and  observed  it  moving  on  f^ute  92 |  that  he 
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tkM^t  th»  truek  \m»  ovsruolcltt  and  ovoxvldth  and  stopped  the  truck  i  that 
b«  didn't  kxwv  tli*  driv«r  but  Inquired  of  hl»  lAat  h»  mm  daiag  on  the  dmMI 
on  Standayi  that  about  this  tlnst  ^Jergaazit  i^ordon  oana  up  In  his  aquad  oar 
and  aaidt  "Thla  guy  la  alright,  I*m  taking  hla  through".  The  corporal 
then  aakod  WoitlenJ  "Where  did  yoa  get  your  ordera  for  that  "  said  v.wnden 
rolled  that  he  received  a  call  frcu  ^pringf itt3^  to  the  ef feot  that  thla 
tnuic  waa  going  throueki  and  that  het  >^ordan  wu  to  take  it  through. 

John  Enihart  testified  that  he  ma  a  State  Trooper  and  assigned 
to  District  7i   that  between  one  o'clock  and  3tOO  o'clock  a.m.  on  August  8, 
1958  he  aw  the  truck  of  Contracting  and  Material  Coiapany  parked  off  the 
side  of  the  roadi  that  be  pulled  his  oar  b^iind  it  and  reoeiv«d  a  radio 
signal  froB  Sergeant  Worden{  ^bat  the  signal  he  received  from  Worden  asant 
for  hiffi  to  disrei;ard  tdiatevor  ho  was  doing  and  indicated  that  v/orden  had 
checked  the  driver  of  tJae  truck  and  that  the  driver  had  a  penait.  In  respoase 
to  qtwstionst  at  the  conoluaion  of  his  cross-esaBiinationt  directed  to  him 
by  each  of  the  three  BsalMsrs  of  the  Merit  Board  this  witness  t«M5tifi«d  that 
he  did  not  know  viMMrs  ^t^kobA  "ti&tdmi  nae  at  the  tine  he  sigmlled  the 
witness  but  that  the  witness  assuawd  the  amiaage  cffitae  frm  a  oar  that  went  i^, 

Paul  lUisem  wis  called  by  ■toe  Board  as  a  witness  and  stated  that 

he  did  not  knew  Stejhanitia  but  did  krww  Barauekij  that  on  or  about 

August  7,  1958,  he  called  v/wden  by  j*/»ie  "to  see  if  this  truck  (driven 

by  Cagney,  and  belonging  to  Contracting  and  Katerial  Coe^jany)  could  be 

moved  legally  and  Just  what  the  procedure  exactly  was,  and  how  to  proceed 

to  get  thsB  cait  of  bere'^}  that  iorden  told  hii&  that  he  ccmld  not  help  him 

mod  that  the  equipoent  had  to  bewlghed  at  the  scaler.  On  advice  of  counsel, 

this  witness  refused  to  state  whetlier  or  not  he  had  had  angr  teleplicsic 

conversation  that  ranming  with  Arttiur  Caciiay. 

William  H,  Horria  testified  that  he  had  boon  Superintendent  of 

then 
lUinolB  State  HlghMay  Police  slnoe  1956{  ha/t«  identified  the  respondenU 

as  beir^  present  in  court  and  testified  to  tAat  the  records  disclosed 

as  to  their  respective  servlcee  as  police  officers,  aubstantially  as  alleged 

in  the  several  caopl&iiitts,  Kario  Valente  testified  that  e&\e  wa«  employed 
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in  th«  Pemit  and  Engineering  office  of  the  i^ivlson  of  Highways  and  that  her 
duties  Involve  the  issuance  of  permits  for  the  moveBjent  of  oveiralae  vrtxicles. 
In  her  testiaoi^  ehe  stated  \A\a.t   the  rules  and  regulations  of  the  highway 
division  provided  which  governed  the  issuance  of  pemits.  Robert  Gronwald 
testified  U-at  he  was  the  district  manager  of  the  General  Telephone  Company 
which  operated  in  tjie  area  wliere  the  several  occurrences  involved  herein 
took  place  and  he  identified  several  toll  tickets  and  records  indicating 
telephone  calls  which  were  Made  on  August  7,  1958 »  by  sone  of  the  parties 
involved  in  the  proceeding. 

Sergeant  Worden  was  called  1::^  the  Merit  Boari  and  testified  as  an 
advei^e  witness  under  Secticwi  60  of  the  Practice  Act,  Eis  testimony  covers 
34  pages  of  the  record.  He  also  testified  at  length,  in  his  own  behalf. 
He  stated  that  his  first  contact  with  Contracting  and  1-laterial  Co«i»ny  was 
on  August  6,  195s  ^Aen  he  stopped  a  truck  of  that  company  «hich  was  being 
driven  ty  Ferrie  which  had  gone  past  the  weighing  scales  at  ^ilvis;  that 
a  call  liad  been  made  to  the  Ikwk  Island  Police  atation  and  in  response  to 
that  call  he  arrested  Ferrieo  ^iorden  denied  having  had  the  conversation 
with  Corporal  i>^iou^t,  aa  testified  to  t^r  the  corporal,  a«a  denied  aaking 
the  statement  that  ''railroads  move  heavy  equipE«nt  and  that  he  didn't  think 
there  was  anything  wrong  in  trucks  doing  the  aaae".  In  addition  to  testifying 
about  the  occinrrence  of  SeptflscJber  '+,  1958  as  hereinbefore  indicated, 
Worden  referred  to  the  incident  on  August  11,  195S,  about  which  DeSiou^t 
and  Hockett  testified,  iorden  said  that  the  truck  involved  upon  that  occasion 
was  not  overweight  or  overwidthj  that  the  only  indication  of  any  violation 
was  that  it  liad  made  a  wrong  turn*     Woixien  dwiied  tJiat  there  liad  been  any 
conversation  at  the  restaurant  the  next  moxTiing  about  a  permit  and  denied 
that  lie  said  he  had  talked  to  the  driver  or  checked  with  him  and  denied  the 
stat«aents  attributed  to  hin  by  officers  Geiger  and  IlcCorkla. 
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John  x\  StepharicUa  was  called  as  a  witness  by  the  Department 

and  testified  that  ho  was  a  iitate  Police  Sergeant  and  had  never  met  Ca^ey 

until  December  15,  1958  the  day  Cagnagr  testified  upon  this  hearing;  that  he 

had  never  had  any  telepiione  conversation  with  Viin  or  the  members  of  his  firm. 

Contracting  and  Material  Company;  that  he  did  not  know  John  Ferrie  or  James 

£delan  and  had  never  had  a  conversation  with  either  of  thtsm  and  had  no 

knowledge  or  connection  with  this  ccaapany  or  any  of  the  truck  drivers  of  the 

never 
ooapany  and^tepped  or  arrested  any  of  the  drivers  of  trucks  of  this  company 

and  never  had  occasion  to  do  so.  lliis  witness  furtlier  testified  that  he  knew 

Sergeant  Barauaki  but  that  they  work^  in  different  districts  and  that  the 

first  time  he  met  Paul  Allison  was  on  iiavomber  4,  195Q» 

Albert  Barauski  testified  in  his  aan  behalf  tlriat  he  had  been  a 

State  Police  officer  for  ten  years  and  a  Sergeant  for  eight  years j  that  he  lived 

in  Deiialb;  that  Sergeant  Stephana tis  lived  in  Spring  Valleyi  that  he^ Barauski 

did  not  have  a  personal  acqxiaintance  with  itephanitie  but  had  wade  an 

unsuccessful  atteapt  to  call  hiia  by  phone,  Ke  further  ttastified.  that  between 

July  30,  1958  and  August  27,  1958  he  had  talked  over  the  sAone  to  both 

do 
Worden  and  dlison  several  times;  that  one  call  had  to/with  an  aasaiunition 

loading  equipment,  another  phone  call  had  to  do  with  an  outboerd  motor 

equipaent  and  another  phone  call  was  about  a  gan  sight.  This  witness  further 

testified  that  he  did  not  know  Cagney,  or  Edelan  and  had  not  talked  personally 

or  by  telephone  to  any  one  connected  in  aiiy  way  with  Contracting  and  Material 

CcaapaiTy  ai^d  that  none  of  his  xdione  conversations  with  Worden  had  anything  to 

do  with  the  raoveiaents  of  any  trucks  along  highways  of  this  vjtate. 

During  the  hearing  and  at  the  coiKslusion  of  Trooper  Geiger's 

testimony  one  of  the  members  of  the  Board,  i^tiich  was  oonducting  the  hearing, 

said  to  the  witness*  "Is  it  your  opinion,  or  was  it  the  opinion  of  the 

troopers,  and  give  rae  an  honest  answer,  that  there  was  scbw  aigreeanent  aaoas 

the  Sergeants  in  District  7,  or  aaong  the  -iergeants  in  any  other  district, 

that  there  were  some  trucks  going  by  with  the  knowledge  of  the  Sergeants 
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of  that  district,  traveling  at  that  time?".  The  witness  aiMweredJ  "We 
thoujtht  so,  at  tines,  jres  air".  The  board  member  then  asked t  'Vill  you 
toll  Q®  how  many  Jergeants  tlie  laen  folt  were  to  be  in  it?  Did  you  have 
any  opinion  as  to  any  particular  onesr"  Trooper  Goigar  «iiswsr«dJ  "Ho,   sir. 
We  really  didn't  know,  it  was  just  an  opinion'.  The  board  aiwiber  then 
saidi  "I  just  granted  an  open  anewer.  But  you  did  discuss  it}  that  soiiie  of 
the  Sergeants  here  had  been  doing  it?",  "v-^il  sir",  ai-.3wered  Gaigerj  "Vfe 
caae  to  the  conclusion  that  there  was  something  not  all  right". 

Again  at  the  conclusion  of  Trooper  Hoekett's  testitaor^,  a  a«ab«r 
of  the  Board  asked  Hockett  this  question?  "'v.'hat  is  the  feeling  aaong 
the  Troopers  in  District  7?  V^as  there  a  feeling  that  there  were  seae 
trucks  getting  by  that  shouldn't  have;  I  want  you  to  answer  Uie  questi.»i 
fairly",  llockett  replied:  "I  aa  quite  sure  th^  are  of  tixat  opinion,  that 
eoEis  of  these  tracks  were  being  helped  thro\igh". 

Again  -vMle  Investigator  Hail  was  on  ti^e  8t*nd  he  was  oaked  to 
Art  all  a  conversation  he  liad  had  with  John  Ferrie,  the  driver  of  a  truck 
owned  by  the  Contracting  and  ilaterial  Ccai^jany.  ^n  objection  was  aiado 
by  counsel  for  Sergeant  Dtephanitis.  fhfc  Boaixi  ovenniled  the  objection  after 
coiinael  for  tho  Board  stated*  ^vte  are  proceeding  on  the  theory  that  there  was 
conspiracy  and  Forrie  and  Cagney  were  at  least  iiwolvevi,  i7ie  rule  iai  that 
situation  is  that  the   acts  of  any  conspirator  may  'oe  used  against  all  the 
conspirators.  If  his  teaticiony  is  against  on©  coi»spirator,  it  is  a^iainst 
all  of  the  conspirators,  ihat  is  the  puipose  for  whicii  1  h&ve  placed 
Sergeant  Hall  on  the  stand".  At  another  tiiae  duiui^d  stall's  exsmination  he 
was  asked  to  relate  a  conversation  he  had  had  on  October  liJ,  V)^,   witri 
Jaaes  H.  Bdelan,  the  driver  of  another  truck  for  Uontraoting  and  liiatoarial 
Coopany.  Counsel  for  btep^anitis  objected  and  counsel  for  the  board  then 
said:  "It  is  all  a  part  of  the  conspiraej"^.  The  driver  (ikielan)  was  a 
conspirator".  The  Board  aeraber  then  said  to  counsel  for  the  £«3ard« 
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"Is  the  driver  in  your  opinion,  a  coiBBon  conspirator?"  and  counsel 

answered:  Tes,  before  the  case  is  concluded,  we  will  show  how  they  worked 

together  in  a  conspiracy" .  Counsel  for  one  of  the  .respondents  then 

said:  "There  is  no  one  yet  shown  to  be  a  conspirator".  Thereupon  a  member 

of  the  Eoard  inquired  of  its  counsel:  "Is  it  your  theory  that  this  driver 

(Edelan)  and  Cagney  were  conspirators 'f",  and  counsel  for  the  Board 

answered;  "Yes,  Cagney  is  the  roan  who  has  testified  hei^.  These  two  raake 

a  conspiracy  and  the  acts  of  one  is  evidence  against  the  acts  of  the  rest 

of  the  conspirators". 

When  counsel  for  the  Board  stated  tliat  before  the  case  was 

concluded  a  conspiracy  would  be  shown,  liall  had  already  testified  at 

some  len^jth  and  the  Board  had  heard  iiie   testimony  of  Morris,  i^orden  (under 

Section  60  of  the  Practice  Act)  Volente,  Cagney,  De  Mar,  Gronewald,  Ferrie, 

Hockett,  DeKoxight,  Srnhart,  Kleram,  Geiger,  KcCorkle  and  Ellison.  In  fact 

it  was  just  before  ihe   Department  rested  its  case.  To  learn,  at  this  stage 

of  the  hearing,  that  the  Board's  counsel  considered  Edelan,  a  conspirator 

a 
and  that/oonspiracy  wotxld  be  shown  before  the  case  was  concluded,  evidently 

cane  as  a  surprise  to  the  Board  because  one  of  its  members  then  inquired: 

"The  driver  was  a  conspirator?"  and  in  answer  to  that  question  the  Board's 

counsel  replied:  "Very  definitely,  along  with  Sergeant  Stephanitis.  He 

admitted  that  he  vras  carrying  a  load  overweight  and  overwidth  and  he  knew 

what  should  have  been  done.  He  has  testified  tc  that".  If  during  the 

colloquy  between  counsel  and  the  Board,  counsel  for  the  Board  meant  that 

Edelan  had  testified  to  anything  he  was  mistaken.  Tlie  record  shows  that  an 

unsuccessful  effort  had  been  aade  to  secure  the  presence  of  jidelan  at  the 

hearing  but  he  was  not  present  and  did  not  testify. 

This  proceeding  is  based  on  three  separate  cojaplaints.  The  charge 

against  l^orden  is  that  on  August  U,  1958  Worden  conspired  with  police  officers 
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of  District  7  and  v;ith  personnel  of  Contract  and  Material  Companyi  and  with 
drivers  of  other  trucking  companies,  to  escort  drivers  of  trucks  of  excessive 
weight  and  width  along  the  highwajTB  of  this  state,  between  sunset  and  sunrise, 
without  'naving  a  valid  permit  for  suoh  operation.  The  complaint  agaa.nst 
Earauski  charged  tliat  on  or  about  August  19,  1958,  he  conspired  with  personnel 
of  Contracting  and  Kate rial  Company  and  knowingly  pend-tted  a  truck,  of 
excessive  weight  and  width,  to  be  operated  on  State  Iioute  jK)  by  James  H, 
Edelan,  x^thout  a  valid  permit  for  such  operation.  As  to  btej^ianitis,  the 
complaint  cliarged,  tliat  on  August  6,  1958,  he  entered  into  a  conspiracy  with 
other  persons,  to  violate  the  over^ieight  and  overwidth  statutes  of  this  State, 
and  in  furtherance  of  such  conspiracy,  counseled  with,  and  tried  to  assist 
John  Ferric,  a  truck  driver  for  Contracting  and  liaterial  Ccmipany,  to  move 
a  truck  of  excessive  weight  a.nd  vri-dth  over  the  highways  of  this  State  without 
having  a  valid  perrdit  so  to  do. 

Upon  this  complaint,  and  the  evidence  found  in  tlais  record,  the 
Merit  Board  found  that  Worden,  Barauski  and  Stephanitis  "have  been  proven 
guilty  of  a  conspiracy  to  \riolate  the  laws  of  the  State  of  Illinois  and 
have  violated  the  rules  and  regulations  of  Illinois  otate  Highway  i  olice 
Force  by  conspiring  to  violate  the  overwidth  and/or  overweight  statutes  of 
the  Sts.te  of  IHinois".  The  direct  charge  is  novrhere  made  that  I'oMen, 
Barauski  and  Stephanitis  conspired  or  coiifederated  with  Gach  other  or  with 
Ferric,  Cagney,  or  idelan,  to  do  anything.  In  order  for  a  conspiracy  to   \ 
exist  it  is  necessaiy  that  the  same  acts  or  conduct  be  engaged  in  or 
participated  in  by  all  of  the  conspirators.  To  justify  the  conclusion  that 
a  conspii^cy  existed  there  crust  be  evidence  of  some  agreeiaent  or  sorao  joint 
action  twoard  acccmplishing  the  object  of  the  conspiracy.  (Paople  vs.  Holtzt 
294  HI.  U3.) 
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There  Is  no  competent  evidence  found  in  this  record  of  any- 
joint  action  of  appelees  vitli  each  other  or  with  aixyona   olso  to  accomplish 
the  violation  of  the  overwidth  and/or  ovenf eight  statutes,  of  this  stats. 
In  order  to  prove  a  persozi  guilty  of  the  cxrliue  of  conspiracy  it  is  not 
sufficient  to  show  a  passive  acquiesoense  on  iiis  part  with  the  illegal  act. 
To  com;titute  tiie  crirae  of  conspiracy  there  niu3t  be  more  than  one  person  , 
guilty  thereof  and  the  proof  must  show  a  criminal  intent  bet^-feen  two  or 
uore  persone  to  accMaplish  an  xuilawful  result  and  must  sustain  the  particular 
charge.  (The  i-eople  vs.  Mader,  313  111,  277,  235).  In  the  instant  ease  the 
charge  is  that  each  appellee  conspired  witli  others  to  violate  the  provisions 
of  the  overweight  and  ovorwidth  laws  of  the  State  of  Illinois  with  reference 
to  trucks  operatiiig  upon  the  highways  of  this  State.  In  or-der  to  be  found    li 
guilty  isjui  of  tiiis  cliarge  the  proof  must  show  that  such  person,  so  found 
guilty,  had  entered  into  an  agreement  or  combination  trith  sopieone,  to        i 
accoaplisli,  by  concerted  action,  a  violation  of  the  provisions  of  the  statute. 
This  required  a  knowing  cooperation  on  the  part  of  appellees  in  the  alleged 
illejial  action.  ^ 

'.ve  recognize  that  the  acts  and  declarations  of  one  conspirator   ; 
during  the  existence  of  tlie  conspiracy  are  cocipetent  evidence  against  his 
co-conspirators.  (The  People  vs.  Cassler,  332  111.  207,  218.  V^hen  the  fact • 
of  conspiracy  is  established  the  acts  and  declarations  of  one  gtefefagadtkaawix 
co-conspirator  are  considered  in  law  as  the  acts  and  declarations  of  tho 
others.  (TI13  Tribune  Co.  vs.  Thompson,  3^+2  HI.  503»  530).  In  The  People  vs. 
iialpin,  276  111.  363  at  page  371  it  is  said  that  evidence  of  the  acts  and 
declarations  of  conspirators  in  the  absence  of  thd.  r  co-conspirators  is 
admitted  against  the  latter  on  the  theory"that  by  the  act  of  conspiring 
together  tlie  conspirators  have  jointly  assumed  to  themselves,  as  a  body, 
the  attribute  of  individuality  so  far  as  regards  the  prosecution  of  the 
common  design,  thus  rendering  whatever  is  done  or  said  by  an;/-one  in  furtherance 
of  the  design  a  part  of  the  res  gestae  and  therefore  the  act  of  all.  It  is 
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the  sesie  principle  of  identity  with  each  other  that  governs  in  regard  to  the 
acts  ajid  aduiissions  of  agents  when  offered  in  evidence  against  their  principals 
and  of  partners  against  the  partnership.  "  Quoting  frm  3  fli-eenleaf  on  Evidence, 
sec.  9k,     In  the  instant  case  the  evidence  fails  to  establish  the  fact  that 
any  conspiracy  existed  and  the  testimony  of  Investigator  Hall  was  in- 
admiesable.  :  , 

We  are  not  unmindful  of  the  rule  that  when  testimony,  altho  hearsay 

and  incorapetent,  if  received  without  objection,  is  to  "dc  considered  and  given 

its  natural  probative  effect  as  if  it  was  in  law  admissable.  (Town  of  Cicero 

i 
vs.  industrial  Coramission;,  404  111.  ''+8?,  ^(-95).  The  obiections  made  by     •  » 

■   1 
counsel  to  socie  of  the  evidence  found  in  this  record  were  not  as  specific 

as  they  should  have  been  and  some  of  the  incoapetent  testimony  went  in  without 

this 
objection  but/hearing  was  before  an  administrative  board  and  the  law  requires 

the  findings  of  such  a  board  to  be  supported  by  convincing  evidence, 
v.  Civil  uKirvXnii  Coinmiasion,  39'-'  -^H*  ^^9*) 

The  evidence  found  in  tliis  record  is  not  convincing  arei  does  not 
sustain  tiie  findirjgs  and  conclusions  of  the  Dtate  Police  Kerit  Board.  The 
Circuit  Court,  upon  revieiv  of  the  record,  properly  set  aside  the  findings  and 
order  of  the  Board  arid  its  Judgment  is,  therefore,  affimed. 


•  Judgineat  af filmed. 
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Deceased, 


I  80     '"'■  : 

Appeal  from  Circuit 
Court  of  Stephenson 
County,  Illinois 


Defendant-Appellee , 


SPIVEY— J* 

A  Jury  in  Stephenson  County  returned  a  verdict  in  favor 
of  the  defendant,  in  a  suit  brought  by  Raymond  C.  Wise  for  personal 
injuries.  Plaintiff's  post  trial  motion  seeking  a  new  trial  was 
denied  and  plaintiff  appealed  to  this  court. 

This  suit  is  the  result  of  an  auto-truck  collision  on 
September  30,  1958,  on  Route  50,  about  three  and  one-half  miles 
east  of  Carlyle,  Illinois.  The  uncontradicted  evidence  shows 
that  Henry  Hayunga,  the  driver  of  the  vehicle  In  which  the  plain- 
tiff was  riding  as  a  guest,  pulled  out  to  pass  another  car  and 
collided  with  a  truck  while  Hayunga  was  in  the  wrong  lane  of 
traffic.  The  truck  was  said  to  ha-^ebeen  within  thirty  to  sixty 
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feet  from  the  oar  when  Hayunga  pulled  out  to  pass.  The  highway- 
was  wet,  there  was  a  slight  rain  falling  and  Hayunga  was  travelling 
from  forty  to  sixty  miles  per  hour.  In  the  collision  Hayunga  was 
killed  and  the  plaintiff  was  seriously  injured.  The  decedent's 
wife  was  named  as  administrator  of  Hayunga 's  estate  and  she  is 
the  defendant  in  the  suit. 

Plaintiff  claims  he  is  entitled  to  a  new  trial  because 
of  error  of  the  trial  court  on  voir  dire  examination.  He  also 
contends  that  the  defendant's  counsel  made  improper  remarks  in 
his  argviment,  that  the  court  erred  in  instructing  the  Jury  and 
erred  in  failing  to  take  the  case  from  the  Jury  when  both  parties 
moved  for  directed  verdict. 

The  record  shows  that  during  the  questioning  of  the  Jury 
by  the  court,  a  Juror  in  response  to  a  question  by  the  court,  asked 
"Is  there  any  insurance?"  The  court  replied,  ''This  is  a  suit  by 
Mr.  Wise  against  the  estate  of  Henry  Hayunga."  The  Juror  then 
asked,  "But  is  there  any  insurance?  '  Again  the  court  replied, 
"This  is  a  suit  by  Mr.  Wise  against  the  estate  of  Henry  Hayunga." 

Plaintiff's  counsel  requested  a  recess  at  the  conclusion 
of  the  court's  examination  of  the  Juror  and  in  chambers  suggested 
that  the  court's  answer  to  the  Juror's  question  left  the  impression 
that  there  was  no  insurance  and  moved  the  court  to  explain  to  the 
Jury  that  an  insurance  company  is  never  named  in  a  suit  and  the 
absence  of  the  insurance  company's  name  in  the  proceedings  should 
not  be  interpreted  as  an  Indication  that  there  was  or  was  not 
insurance.  The  court  properly  refused  this  request  and  suggested 
that  if  plaintiff  felt  that  the  incident  would  be  prejudicial, 
plaintiff  should  move  for  a  mistrial. 

The  entire  handling  of  this  situation  was  unfortunate. 
Surely  it  would  have  been  improper  for  the  court  to  have  advised 
the  Jury  as  requested  by  the  plaintiff.  Such  a  statement  would 
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likely  have  created  as  serious  an  error  as  did  the  reply  of  the 
court  that  the  suit  was  between  Mr.  Wise  and  the  estate  of  Henry 
Hayunga . 

It  would  have  been  proper  and  the  court  should  have  In- 
structed the  Jury  that  the  issue  of  Insurance  had  no  bearing  on 
any  Issue  In  the  case  and  the  Jury  should  refrain  from  any  spec- 
ulation. Inference  or  discussion  about  Insurance.  This  Is  the 
substance  of  Illinois  Pattern  Instruction  2.13  which  has  been 
approved  by  the  Suprame  Court.  It  is  essential  that  the  sword 
of  justice  cut  both  ways.  We  have  countless  times  stated  that  it 
Is  Improper  and  prejudicial  to  inform  the  Jury  directly  or  by 
Inference  that  a  party  is  insured.  It  is  equally  prejudicial  to 
create  the  inference  that  the  defendant  is  uninsured. 

Courts  long  ago  concluded  that  evidence  of  insurance 
funds  available  to  pay  a  judgment  may  well  increase  a  jury's 
assessment  of  damages.  We  are  not  so  naive  as  to  think  that 
evidence  of  the  absence  of  insurance  would  have  an  equal  and 
opposite  affect. 

Thus  in  our  judgment  the  trial  commenced  on  an  aura  of 
falseness  and  unfairness  inadvertently  created  but  nonetheless 
prejudicial.  Standing  alone,  the  error  probably  was  not  rever- 
sible but  it  must  be  considered  in  light  of  the  matters  of  argu- 
ment which  followed. 

One. of  the  first  remarks  made  by  defendant's  counsel 
was,  ''Here  is  a  man  who  is  seriously  injured,  claiming  a  vast 
amount  of  money  from  an  estate,  and  from  a  lady  with  four 
children."  The  rei'erence  to  thfi  estate  was  improper  and  in  our 
Judgment  was  designed  to  inform  the  Jury  that  there  was  no  in- 
surance to  pay  any  Judgment  returned.  But  this  statement,  was 
far  less  prejudicial  than  the  further  reference  to  the  wife  and 
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four  children.  The  estate  was  at  least  a  party  to  the  litigation 
but  the  wife  and  four  children  individually  had  no  connection  what- 
soever with  the  litigation  and  were  under  no  possible  legal  ob- 
ligation under  the  pleadings.  Counsel  for  the  defendant  could  not 
be  so  misinformed  on  the  law  that  the  reference  to  the  wife  and 
children's  responsibility  was  other  than  designedly  made. 

We  would  not  hesitate  to  reverse  a  verdict  for  a  plaintiff 
based  on  an  argument  referring  to  a  wife  and  four  children  where 
such  an  argument  was  made  only  for  the  purpose  of  enhancing  damages. 

In  McCarthy  v.  Sprinp;  Valley  Coal  Co.,  232  111.  473, 
83  N.E.  957,  our  Supreme  Court  said,  'The  statement  to  the  Jviry 
that  the  appellee  had  a  wife  and  five  children  was  manifestly 
improper.  Its  only  object  could  have  been  to  enhance  the  damages 
by  getting  before  the  jury,  in  this  improper  and  improfessional 
manner,  facts  calculated  to  arouse  their  sympathy,  which  counsel 
knew  could  not  in  any  legitimate  way  be  brought  to  their  attention," 

These  tactics  are  condemned  in  Peel  v.  Helligenstaln, 
244  111.  239,  91  N.E.  429.   "In  his  closing  argument  to  the  jury, 
counsel  for  appellee  made  the  following  statement:   'I  do  not  claim 
any  credit  for  representing  here  the  cause  of  a  weak  woman  or  of 
an  infant  child]   that  is  simply  ray  duty.'   *  *  *  This  conduct  of 
counsel  is  complained  of,  and  it  is  insisted  that  it  was  so  pre- 
judicial to  the  rights  of  appellant  that  the  judgment  should  be 
reversed.  The  language  used  was  highly  improper,  and  was  only 
calculated  to  arouse  the  passions  and  prejudices  of  the  jury.  The 
conduct  of  counsel  in  thus  overstepping  the  bounds  of  propriety 
and  violating  the  well  defined  rules  of  procedure  cannot  be  too 
severely  condemned." 

If  the  scales  of  justice  are  to  balance  and  the  sword  of 
justice  to  cut  both  ways,  as  they  surely  must,  then  we  cannot 
countenance  such  a  flagrant  abuse.  But  this  was  not  all  that 
defendant's  counsel  had  to  say  on  this  subject. 
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Later  he  stated,  "It  Is  money  they  are  after,  money  from 
this  estate,"  The  court  overruled  the  objection  and  stated,  "I 
will  overrule  the  objection.  Counsel  can  proceed  on  that  line  If 
he  wants  to  or  not.'  Thus  the  serious  error  of  the  argument  was 
compounded  by  the  apparent  approval  of  the  trial  court.  As  was 
said  m  Good  v.  Orleson,  324  111.  App.  123,  57  N.E.  2d.  514,  In 
discussing  the  failure  of  the  trial  court  to  sustain  objections  to 
Improper  argument,  "in  the  instant  case,  the  adverse  ruling  of  the 
trial  court  tended  only  to  increase  its  effect  upon  the  Jury." 

Defendant's  counsel  also  attacked  the  honesty  and  motives 
of  plaintiff  and  his  attorney  in  his  argument.  He  stated,  'It  is 
bad  when  people  in  a  traffic  like  this  get  the  smell  of  trying  to 
get  some  money,"  Plaintiff's  counsel  properly  objected  to  this 
unfounded  and  unprovoked  remark  but  the  court  merely  ordered  that 
counsel  for  defendant  'proceed'." 

Graat  latitude  is  properly  allowed  an  attorney  in  his 
argument  of  a  cause.  Defendant  calls  our  attention  to  the  case 
of  Commonwealth  Electric  Co.  v.  Rose,  2l4  111.  545,  73  N.E.  780, 
where  the  court  said,  "Counsel  may  arraign  the  conduct  of  the 
parties,  and  Impugn,  excuse,  justify,  or  condemn  motives,  so  far 
as  they  are  developed  in  evidence,  or  assail  the  credibility  of 
witnesses  when  it  is  impeached  by  direct  evidence,  or  by  in- 
consistency, or  incoherency  of  their  testimony,  their  manner  of 
testifying,  their  appearance  on  the  stand,  or  by  circumstances, 
'He  may  argue  such  conclusions  from  the  testimony  as  he  pleases, 
provided  he  does  not  misquote  witnesses.'   *  *  *.  It  has  been 
said:   'Just  and  fierce  invective,  when  based  upon  the  facts  in 
evidence  and  all  legitimate  inferences  therefrom,  is  not  dis- 
countenanced by  the  courts . ' ' 

The  guided  safeguard  of  this  language,  however,  is  that 
the  argviment  must  be  based  on  evidence.  In  this  case  there  is  no 
evidence  that  either  plaintiff  or  his  counsel  were  engaged  in  a 
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"traffic",  to  get  money.  The  word  "traffic"  has  an  evil  connotation. 
It  is  defined  as  a  prostitution  of  talents,  offices  or  Bervices  for 
reward,  and  infers  a  willingness  to  be  influenced  by  bribery  and 
corrupt  measures .  The  remark  was  improper,  ill  chosen  and  un- 
supported. In  the  absence  of  evidence  supporting  this  charge  of 
"traffic"  to  get  money  or  to  warrant  the  serious  attack  upon  the 
integrity  of  plaintiff  and  his  attorney,  this  statement  is  pre- 
judicial. Stanton  v.  Chicago  City  Ry.  Co.,  l88  111.  App.  502, 

(abs't.). 

On  another  occasion  in  the  argument,  defendant  argued 
to  the  Jury  that  their  verdict  was  important  not  Just  in  the  in- 
stant case  but  because  a  verdict  for  the  plaintiff  would  put  the 
public  in  the  position  of  being  sued  for  $50,000  if  in  their  kind- 
ness they  offtered  another  a  ride.  Again  the  court  failed  to  correct 
the  error  and  sustain  the  objection  but  ordered  the  defendant  to 
"proceed."  This  form  of  argximent  was  clearly  improper.  The  issues 
in  the  cause  touched  only  the  plaintiff  and  defendant  and  such  appeals 
to  prejudice  and  passion  have  no  place  in  the  trial  of  a  cause.  There 
was  no  evidence  in  the  cause  on  this  subject  nor  could  there  lawfully 
have  been  any. 

There  was  further  impropriety  in  defendant's  argument. 
When  speaking  of  the  decedent,  defendant's  counsel  said,  "Do  you 
think  he  was  conscious  of  what  he  was  doing?  Do  you  think  he  Just 
didn't  give  a  damn?"  In  Rhoden  v.  Peoria  Creamen'-  Co.,  278  111* 
App.  452,  this  court  said,  "We  do  not  think  the  use  of  the  vrord 
damn  was  necessary  in  this  argument.  There  is  certainly  some  other 
word  in  our  language  almost,  if  not  quite,  as  expressive  of  the 
thought  desired  to  be  conveyed  and  upon  another  trial,  counsel 
will  refrain  from  violating  the  proprieties  of  his  profession." 
The  use  of  such  language  in  the  trial  of  a  cause  cannot  but  cause 
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the  dignity  of  the  Judicial  system  to  suffer.  At  a  time  when  the 
bench  and  bar  are  working  as  never  before  to  create  an  awareness 
of  the  tremendous  responsibility  of  our  Judicial  system  language 
such  as  this  is  not  to  be  tolerated. 

The  trial  of  this  cause  commenced  under  circumstances 
tending  to  Indicate  that  the  defendant  was  uninsured.  Prom  a 
review  of  the  argiiments,  it  appears  to  us  that  there  was  a  con- 
scious attempt  on  the  part  of  the  defendant's  counsel  in  his 
argviment  to  take  advantage  of  this  inference  by  reference  to  the 
estate,  the  wife  and  children  (two  of  whom  were  adults),  and  a 
supposed  danger  to  the  public  of  the  Jury  returned  a  verdict  in 
favor  of  the  plaintiff. 

"The  general  inile  is  that  where  the  record  shows  a 
design  or  purpose  on  the  part  of  counsel  to  Improperly  inform 
the  Jury  that  the  defendant  is  insured  or  that  an  insurance 
company  is  defending  the  case  and  the  circumstances  tend  to  show 
a  prejudicial  effect  upon  the  J^^ry,  the  conduct  constitutes 
error."  Dinger  v.  Rudow,  13  111.  App.  2d.  444,  l42  N.S.  2d.  128. 
Here  the  design  and  pui?pose  was  to  inform  the  Jury  that  the 
defendant  was  not  insured  when  in  fact  she  was .  Neither  party 
should  have  such  an  advantage. 

Defendant  argues  that  not  one  of  plaintiff's  objections 
to  argument  were  sustained  and  claims  this  as  showing  that  de- 
fendant's argument  was  proper.  We  think  that  the  opposite  is 
indicated.   It  should  be  obvious  that  many  objections  should  have 
been  sustained.  "Hie  error  is  all  the  greater  by  failure  of  the 
court  to  control  defendant's  argument. 

It  is  also  contended  and  it  is  true  that  plaintiff 
failed  to  object  to  portions  of  defendant's  argument.  Ordin- 
arily we  will  not  consider  claimed  improprieties  in  argument 
unless  the  trial  court  was  given  an  opportunity  to  rule  upon 
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the  argument  by  means  of  an  objection  made  In  proper  time. 
Smith  V.  Illinois  Valley  Ice  Cream  Co.,  20  111.  App.  2d.  312,  156 
N.E.  2d.  361.  Counsel  should  not  seek  to  cast  upon  the  trial 
court  the  burden  of  malclng  the  record.  The  exception  to  this 
rule  is  stated  In  Ulty  of  Chicago  v.  Prldemorej  12  111.  2d.  447, 
1477  N.E.  2d.  5^.  There  the  court  said,  "If  the  prejudicial 
arguments  are  made  without  objection  of  counsel  or  Interference 
of  the  trial  court  to  the  extent  that  the  parties  litigant  cannot 
receive  a  fair  trial  and  the  Judicial  processes  stand  without 
deterioration,  then  upon  raview  this  court  may  consider  such 
assignments  of  error,  even  though  no  objection  vms  made  and  no 
mling  made  or  presei*ved  thereon," 

The  same  position  is  asserted  in  Belfleld  v.  Coop>  8 
111.  2d.  293,  134  N.S.  2d.  249.  The  court  said,  "So  much  of  this 
argument  was  prejudicial  and  unwarranted  that  a  duty  devolved 
upon  the  court  to  inject  itself  into  the  proceedings  sufficiently 
to  see  that  the  litigants  received  a  fair  trial.  It  is  always 
the  duty  of  a  trial  court  to  control  the  proceedings  to  the  extent 
necessary  to  insure  this  result." 

In  Good  v.  Grlssom,  324  111.  App.  123,  57  N.E.  2d.  514, 
the  court  said,  "It  becomes  necessary  at  times  for  the  trial  court, 
with  or  without  objection  by  counsel,  and  upon  occasions,  for 
courts  of  review,  to  prevent  injustice  being  done  to  either  party 
by  unjust  and  tmfair  arguments  tending  to  unduly  arouse  the 
emotions  and  prejudices  of  the  Jury.  ; 

We  are  of  the  opinion  that  defendant's  argument  con- 
stituted prejudicial  and  revei?sible  error. 

Plaintiff  also  contended  that  instruction  number  nine 
offered  by  the  defendant  was  erroneous,  as  omitting  an  essential 
element  in  the  definition  of  wilful  and  wanton  misconduct.  It 
would  serve  no  purpose  to  incorporate  the  instruction  in  this 
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opinion  since  Supreme  Court  Rule  25-1  will  require  that  Illinois 
Pattern  Instmaotlon  14.01  be  offered  on  retrial.  An  examination 
of  defendant's  instruction  nine,  however,  discloses  that  the  in- 
struction was  misleading  and  should  not  have  been  given.  Whereas, 
Illinois  Pattern  Instruction  l4,01  makes  it  clear  that  a  wilful 
and  wanton  act  need  not  be  an  intentional  wrong  but  rather,  may- 
be the  result  of  indifference  to  a  person's  safety.  Defendant's 
instmiction  number  nine  may  well  have  been  understood  to  require 
an  intentional  disregard  for  the  safety  of  others. 

Defendant's  counsel  argued  at  great  length  that  the 
decedent  had  no  Intention  to  injury  and  so  was  not  guilty  of 
wilful  and  wanton  misconduct.  The  giving  of  instruction  number 
nine  was  also  erroneous . 

Finally,  plaintiff  contends  that  the  court  should  have 
tfken  the  case  from  the  Jury  when  both  parties  moved  for  a  directed 
verdict  at  the  close  of  all  the  evidence.  Tliere  is  no  merit  to 
tills  contention.  Wolf  v.  Chicago  Sii3:n  Painting  Co.,  233  111.  501, 

84  N.E.  6l4. 

We  believe  that  substantial  Justice  requires  a  retrial 
of  this  cause  because  of  the  prejudicial  argument  of  defendant's 
counsel  and  the  error  in  giving  defendant's  instruction  number 
nine  and  the  other  errors  not  prejudicial  in  themselves.  The 
Judgment  of  the  Circuit  Court  of  Stephenson  County  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Crow  P.J.  and  Wright  J.  Concur 
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IN  1HB 
vAPPBLLATB  COURT  OF  ILLINOIS 
SECOND  DISTiaCT,  FIRST  DIVISION 
FEBRUARY  TBOI,  A.D.  I96I 


^ 


•nda  ^ 


VILLAOE  OF  BBNSENVILZZ, 
a  ■unlclpal  corporation; 

Plaintiff, 
and 
ARTHUR  BLY  and  VIVIAN  BLY,  his  wife,' 
and  ALFRED  L.  MENNEU'  and  HELEN 
NSNNELL.  his  wife, 

Intaryening  Petitioners,  ,  Appellants, 


vs. 


COUNTY  OF.DU  PAOE,  a  body  politic  and 
corporate,  and  ALVIN  F.  SCHMIDT,  SR. 
and  UAZEL  M.  SCHMIDT,  )\is  wife. 

Defendants*- Appellees . 


Appeal  from  the 
Circuit  Court, 
DuPage  County. 

\J    -i,  mi4(*  *0  ^  4: 


NONXAL,  J.  — 

the  defendant.  County  of  DuPage,  resoned  certain  property 
in  \inincoirporated  tez*ritory  contiguous  to  the  Village  of  Bensenville 
and  granted  a  spe'cial  use  permit  allowing  the  operation  of  a  trailer 
park  on  the  property  .by  its  owners,  defendants  Alvin  Fv  and  Hazel  M. 
SchBldt.  The  village  filed  a  conplaint  for  a  declaratory  Judgment 
that  the  reconing  and  special  uae  provisions  of  the  IXiPage  County 
Zoning  Ordinance  wer>e  invalid,  illegal  and  unconstitutional.  A 
Ikotion  to  disnisB  the  coevplaint  was  sustained^  and  the  village  was 
granted  leave  to  file  an  amended  ooaplaint,  which  it  did.  Defendants 
then  filed  'a  motion  to  dlsniss  the  amended  complaint,  and  Arthur  and 
Vivian  Bly  and  All'x*ed  L.  and  Helen  Nennell,  owners  of  propert?^ 
vicinity  of  the  Schmidt  property,  sought  leave  to  intervene 
court  denied  ley&ve  to  intervene  and  a  final  order  dlsmise 
amended 'complaint  was  entered.  To  reverse  this  order  t 

B 

and  Intervening  petitioners  appeal. 
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'According  to  •xhlbltt  attached  to  the  village's  amended 
coaplaint,  the  Scl»idt  p2*op«rty  waa  located  on  the  north  aide  of 
Irving  Park  :o\i),evard  about  iiOO  feet  weat  of  York  Road.  llMae  exhibits 
alao  reeita  that  a  public  haarlng  waa  held  in  the  Addlaon  Fire  Station 
on  June  25>  1999>  ^fore  tha  Zoning  Board  of  Appeala;  that  notice  of 
aaid  hearing  waa  duly  given j  and  that  tha  Zoning  Board  of  Appeals  and 
the  Board  of  Supervlaora  of  DuPage  Covmty  found  that  thii  property  was 
ueed  for  trailer  park  purpoaea  prior  to  the  adoption  of  the  original 
county  loning  ordinance  ia   193^,  that  prior  tO;  Nay,  1957*  the  entlire 
tract  waa  in  an  area  zoned  for  buslneaa  in  which  trailer  par^ca  were  a 
.penBitte4  uae,  that  under  the  general  amendsMnt a  pf  Nay,  1957#  only 
the  south  200  feet  waa  coned  for  business,  and  the  north  portion  of 
the  property  was  coned  jresidential,  that  in  granting  Sctmidta'  reqvieBt 
for  resoning  to  aeznrice  dlatMct  and  for  a  ipecial  use  pez«lt  allowing 
operation  of  a  trailer  park«  an  apparent  error  in  the  general  amendnenta 
of  May,  19^7  will  be  corrected^  and  thtt  tueh  action  would  in  no  way 
affect  the  intereata  Of  adjaoent  and  adjoining  property  ownera  adversely 
and  that  the  uae  *ould  be  entirely  in  accord  with  the  character  and 
trend  of  deveZopaent  in  the  area.  Ihe  BoazHl  of  Superviaora  concurred 
In   the  reoonnehdation  of  the  Zoning  Board,  rec6ned  the  property  to 
aez*vlce  dlatrict,  and  granted  the  special  use  permit  requested. 

In  its  conplalrit  the  village  alleged:  that  the  County  Zoning 
Act  does  not  empower  a  county  to  grant  special  use  permits;  that  the 
Oul^e  County  Zoning  Ordinance  providea  no  criteria  by  which  the  county 
board  night  detezvine  whether  or  not  a  special  use  pe^lt  should  be 
.laaued;  that, the  ordinance  provides  that  no  variation  In  the  provisions 
of  the  ordinance  shall  be  recaasiended  in  connection  with  special  ua^ 
pemita  unless  the  coning  board  finds  that  auch  apecial  use  will  n 
lapair  an  adequate  sui^ly  of  light  and  air  or  increase  the  haxard 
fire  to  adjacent  property,  dijbinish  the  value  of  land  and  build! 
the  county,  increase  traffic  congestion  hazards,  nor  Impair  tlie 
health,  aafety,  coafort,  morula  or  general  Melfaz*e  of  the  count 
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.th«  r«coMB«n(Hitlon  of  the  zoning  board  was   lAvalld  because  no  tuch 
finding!  w«r«  mada,   the  meeting*  of  the  bo^*<i  w«re.  not  open  to  the 
poblio,  no  m  TJtee  of  thte  bo#rd'«  proc^ediagft  w«re  kept,   and  aembere 
of  the  board  wno  were  not  preMnt  itfien .  evldeno*  "•»•  taken,  voted 
favorably  on  the  r^ooMendatlon;   and  that  the  ptifported  aMnteent  of 
the  ordinance  reionlng  the  property  wai  Invalid  arid  unconetltutlonal 

becauae  auch  aaenteent  was  by  resolution  rather  th^  by  ordinance. 

•  .    '       '«'  

Plaintiff  prayed  that  the  court  diclare  the  nee  tings  ^<*  rtoflwnendatlon 

of  the  apning  board  Ineffectual  and  the  »p«cial  uae  pr^vleioaa  and  the 

a>en<kMnt  of  the  aoning  ordinance  Illegal  a^d  unconatltu^loafci*  «nd 

tk^i  in  injunction  iaaue,  re  §  training  the  county  and  the  scS"idte  from 

devotinf  the  property  to  any  uae  vinder  the  Seihrioe  Diatriot 

Claaaifioatlon  or  under  the  ■pecial  uae  peralt.    . 

Dafendaota  acl»idt  and  DuPage  County  filed  »otioo«  ^   dianlsB 

on  the  ground  that  the  Village  haa  no  power  or  authority  tc  conduct 

a  procoedinga  auoh  aa  that  aat  forth  in  tho  oonplaint.  ihfl'  ■otions 

P*  to  dioiiaa  the  aaended  complaint  allftfe  that  the  village  U  not  a 

proper  party  plaintiff,  that  the  same  queatlon  waa  paeeed  ui^n  in 

dlMlasal  of  the  original  complaint,  and  that  the  amended  oo^l*int 

containa  nothing  new  with  reapect  to  plaintiff* e  right  to  Urirt^  the 

action.  Accordingly  the  prUnary  queatlon  on  thie  appeal  1*  idi^ther 

or  not  the  Village  of  BenaonvUle  haa  powar  to  attack  reioning  W   the 

#  - 

County  of  DuPage  of  premieea.in  unincorporated  territory  contiguovi* 

to  the  village. 

The  Village  of  •Btnaonvllle  concedes  that  the  General  Aaeembl. 
hae  not  expressly  granted  municlpalKlaa  the  right  to  attack  the  rexonin^ 
of  land  in  unincorporated  territory,  but  it  contends  that  its  right  to 
attack  the  re zoning  of  iuch  land  contiguoua  to  its  boundary  is  derived 
froBi  one  or  «ore  of  aUteen  proviaiona  of  the  Revised  Cltiea  and  Vlllagei 
Act,  via.:  aectlona  8-1,  8-2,  5-5,  23-73/ 23-7^,  23-81.  23-88,  23-105, 
40-9,  53-2,  60-2,  62-2,  72-1,  7*»-2,  75-3  and  78-1  (Ch.  24,  111.   Rev. 
Stat.  1959).  Some  of  these  seotions  confer  extra-territorial  powers 
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upon  municlpAlltl**  for  varioua  purpoMS«  tout  nono  of  thmm   contains 
any  r«f«r«Boa  to  soning  beyond  th^  'earporat«  llalta. 

Slno*  m^^ollDAlltioa  have  no  inherent  potwr  and  derive  all 
of  their  powera  froM  the  leglalature,  atatutea  granting  powera  to 
municipal  oorporationa  are  atriotly  oonatrued> -and  any  fair- and 
reaaonable  doubt  aa  to  the  exlatenoe  of  power  Buat  be  r^ aolved  against 
the  muniolpallty.  Bamavd  «  Miller  v.  City  of  Chicago,  316  111.  519, 
322.  Powera  delegated  by  the  legislature  are  to  be  exercised  within 
the  corporate  boundaries,  and  a  Bunlcipallty  haa  no  extra-territorial 
Juriadiotlon  except  inecfar  aa  it  la  expressly  or  lapliedly  delegated 
by  atatute.  City  of  Rocicford  v.  Hey,  366  111.  526,  533.  It  ia  a 
fundMiental  principle  of  atatutory  oonatruct.ion  embodied  in  the  maxla 
"expreaaio  uniua  excluaio  alteriua"  that  the  mention  or  enumeration 
of  one'  or  nore  certain  thlnga  or  modee  of  action  in  a  atatute  excludes 
all  other  things  or  modes  of  action  not  mentioned  in  the  statute. 
34  ILP  105,  Statutea  par.  119.  Applying  theae  rui^a  of  conatruotion 
to  the  aectiona  of  the  Citiea  and  VlHagaa  Acfrclted^  it  la  clear  that 
the  enumeration  of  apeclfio  granta  of  axtra- territorial  power  to 
municipalities  for  certain  purposes  excludes  a  grant  of  such  power  In 

connection  with  zoning  or  for  any  other  purpose  not  mentioned  in  said 

.'    ■ 
aeoticmci  of  the  Act. 

ISie  village  alao  contehda  that  ita  right  to  attack  the 

reaoning  of  laxMl  oontiguoua  to  ite  boundary  ia  recognized  by  ae(>tlon  1 

of  "An  Aet  in  relation  to  county  aoning",  approved  June  28,- 1935  (Par. 

3151,  Ch.  34  Illi  Rev.  Stat.  1959)*  because  that  aection  provldea  that 

nothing  in  t^e  County  Zoning -Act  ahall  be  construed  to  reatrlct  the 

powera  granted  by  statute  to  oitles,  villages  and  incorporated  towns 

as  to  territory  contiguous  to  but  outside  of  the  limits  of  such  cities, 

villages  and  incorporated  towns,  and  by  section  5  of  that  Act  (Par. 

3158,  Ch..  34  111.- Rev.  Stat.  1959),  because  that  section  requires  e 

favorable  vote  of  three- four  the  of  all  aiembers  of  the  county  board  on 

the  passage  of  an  amendment  to  its  zoning  ordinance  whenever  the 

corporate  auiihorltlea  of  the  nearest  adjacent  zoned  municipality  within 


otM  ■!!•  and  ontrbair  of  Um  land  mffactod,  fll«  •  wrlttan  proUst 
•salnst  suoh  «Mn<ta«nt.  Itimv   is  no  allagation  that  any  im'lttan 
,  protatt' againt^  ttM  aaandmant  waa  fUt4«  and  nona  that  tha  laanAMnt 
was  not  passad  by  acre'  than  tl^a- fourths  of  tha  asabars  of  tha  county 
board,  ApplyincE  aaotlon  1  to  tha  aunlelpal  eorporata  partlaa  in  this 
prodaadings«  that  aaetion  aaraly  provl4aa  that  in  axaroisins  Its 
powar  to  sons  ar>aas  within  its  Juri'adietion  PuPaga  County  aay  not 
lapair  tha  spaoific  axtra-tarritorial  powars  akpt^ssly  grantad  to 
tha  Villasa  of  BensanVilla  undar  tha  Citlas  and  Yillagas  Act.  Nalthar 
aaotion  1  nor  aaotion  3  affox*ds  any  racognition  that  tha'  Villaga  of 
Bsnsanvilla  has  aiiy  pawar  to  aona  proparty«  or  to  attack  soning  of 
proparty.by  DuPaga  Cbunty*  cdntaids  tha  eorporata  llaits  of  tha  village. 

Kxoapt  for  any  lapaixaiant  of  tha  apaoific  extra-tarritorlal 
powara  of  cities.  Tillages  or  incoz*poratad  towns  mentlonad,  section  1  • 
of  tha  Giounty  Zoning  Act  citad  abova  expressly  granted  DuPage  County 
power  ^  sone  the  entire  county  outaida.the  liaits  of  such  cities, 
▼illagaa  and  incorporated  towns,  and  DuPage  County  has  exerciaad  the 
power  granted  by  its  adoption  of  a  county  soning  ordinance.  At  best 
the  Village  of  Bensanville  claims  powar  to  zona  territory  outside  its 
boundaries,  by  virtue  of  sixteen  extra-territorial  powers  granted  for 
a  varie(;y  of  purposep,  none  of  which  includes  soning.  •  There  is  no 
indication  that  the  village  prior  to  thia  action. ever  undertook  to 
exezxiaa  any  powar  with  reference  to  soniniT  outside  its  liaits.  Two 
■unicipal  corporations  cannot  have  Jurisdiction  and  control,  at  one 
tlae,  of  the  Baq}e  territory  for  the  saate  purpose.  The  People  v. 
Bartholf,  388  111.  443,  463.  Aa  between  the. county'^  exercise  of  power 
expraaaly  granted  by  the  lagialatura,  and  tiM  village's  daii^  of  night 
to  azaroisa  the  sisie  power  .darivad  or  Inpliad  trxm   powers  granted  the 
village  for  other  purposes,  we'  conclude  that  the  county's  authority 
was  paramount  to  that  of  the  village,  and  the  allegations  in  the  village's 
amended  complaint  showed  no  power  to  sone,  and  no  authority  to  attack 
Boning  of  property  by  DuPage  County^  outaide  the  village  boundaries. 


y* 


In  their  brief  the   Individual  appellants,  Bly  and  Mennell, 
aver  tkat  their  right  to  Intervene  was  unconditional  under  the  provlslcr 
of  aaction  26.1  of  the  Civil  Practloa  Act  for  the  reason  that  "their 
interest  would  be  inadsquataly  represented  In  the  litigation." 
According  to  their  abstract,  however,  thay  represented  to  the  trial 
court:   "that  they  own  property  laanedlately  adjoining,  adjacent  to,  or 
in  the  vicinity  of  the  property  owned  by  the  Individual  defendants 
herein;  that  the  contemplated  rezoning  of  said  defendants'  property 
adversely  affects  the  rights  of  the  petitioners  and  is  detrimental  to 
the  value  of  their  property,  is  unreasonable,  capricious,  arbitrary, 
and  deprives  them  of  their  property  without  the  process  of  law;  and  la  ■ 
not  related  in  any  way  to  conserve  health,  public  welfare,  and  safety", 
and  therefore  they  asked  leave  tb  intarvene  as  plaintiffs  and' to  file 
instanter  an  amended  complaint.'  As  abstracted,  their  application  for 
right  to  Intervene  was  not  accompanied  by  the  amended  complain.t 
.which  they  proposed  to  file,  nor  is  any  such  amended  complaint  shown 
by  the  record. 

Jn  Feiertag  v,  Reichman,  21  111.  App.  3d  213,  the  Cornet  said: 

"ihe  arguments  of  bcth  appellant  and  appellees  center -around  sec.  26.1 

(1)  (b)  of  the  Civil  Practice  Act  (ch.  110,  111.  Rev.  Stats.  1957), 

which  states:   '(1)  Upon  timely  application  anyone  shall  be  permitted 

as  of  right  to  Intervene  In  an  action:  •  •  •  (b)  when  the ^representation 

of  the  applicant's  Interest  by  existing  parties  is  or  may  be  inadequate 

and  the  applicant  will  or  may  be  bound  by  a  Judgment,  decree  or  order 

it  was 
in  the  action;  •  •  •.»  ihe  appellant  insists  tha^/her  right  to  Intervsn 

and  that  the  court  was  without  discretion.  Ihe  right  to  intervene 

under  this  section  is  not  unqualified;  all  provisions  of  sec.  26.1  must 

e 

be  met.  •  •  ♦  Par.  (5)  pf  sec.  26.1  provides:   'A  person  desiring  to 
inteavene  shall  present  a  petition  setting  forth  the  grounds  for  inter- 
vention, accompanied  by  the  initial  pleading  or  motion  iwhich  he  proposes 
to  file.'  Ihis  paragraph  codified  the  practice  in  our  courts  prior  to 
the  adoption  of  the  Civil  Practice  Act.  •  •  •  The  record  shows  that  no 
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pleading  or  motion  accompanied  th«  petition  to  lnt«rv«na.  %  •  •  ihe 
appellant  did  not  comply  with  nfcateary  raqulraMntt  of  mc.  26.1  and 
tha  court  waa  oozraot  lA*  denying  har  petition^" 

a 

Saotlon  26.1  alao  ra^ulrad  *J)m   Individual  appallaQtt  in  the 
.  Instant  oaaa  to  show  that  they  vlll  6r  say  ba  bound  by  a  judflMnt, 
\laoraa  or  ordar^  In  the  action  between  the  original  partlaa  and  to  eet 
forth  the  factual  grounds  for  Intervention.  Obviously,  thalr  elastic 
aonclualon  that  they  own  property  ijnedUtely  adjoining,  adjacent  to, 
or  In  the  vicinity  of  the  property  owned  by  the  Soteldts  showed  no 
certainty  that  they  would  auffer  speolal  danage.  different  froa  that  of 
the  general  public.  (Cf,  Oamer  v.  County  of  DuPage,  8  ni.  2d  155,  158.) 
Alao,  whether  or  «i6t  these  Individual  appellanta  were  Inhabitants  of  the 
village,  or  how  they  were  liuidequately  represented,  or  If  In  fact  there 
ifaa  any  atteoipted  representation  of  their  InteWats  by  the  Village,  does 
not  appear.  As  abstracted,  however,  their  grpunda  for  intervention  and 
attaek  upon  the  resonlng'  of  the  Schmidt  property  were  different  In  many 
respeota  from  those  presented  by  the  village's  emended  complaint.  By 
reason  of  -their  failure  to  ahow  that  they  would  or  could  be  bound  by 
a  Judgma'nt,  decree  or  order.  In  the  .action,  and  to  present  a  petition 
accompanied  by.  their  Initial  pleading,  petitioners  had  no  right  to 
Intervene  in  this  proceedings. 

The  order  of  the  Circuit  Court   of  DuPage  County  denying  the 
Individual  appellants  leave  to  intervene  and  dismissing  the  amended 
complaint  of  the  Village  of  Benaenvllle  was  proper,  and  It  Is  affirmed. 

Affirmed.  .      •  .       ' 

aaith,  p.  J.,  and  Dove,  J.,  Concur. 
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U)  THE 

APPELUTE  COURT  OF   ILLINOIS 
SECOND  DISTRICT. ,  SECOND  DIVISION 
FEBRUARY  TEfiM,  A.D.    1961 


%  A    T    /\ 


ROBERT  M.  SHIPUY  and  LILLIAN  H. 
SeilFLEY,  his  wife;   ROBERT  J. 
KITZINGER  and  VIOLET  KITS INGE* , 
his  wife;   RICHARD  H.    LUCKCIf  and 
808E  M.    LUCKOW,  his  wife;   CARL 
J.    BRAUN  and  MARIE  BRAI^,  his 
wife;   MARSHALL  GORD(»f  and  StlXRlEY 
60R]X»t»  his  wife;  WOLFGAIX;  H, 
MUEU£R  and  CAROL  MUELLBR,  his 
wife;  HERMAN  H.  WEIG  and  WILMA 
WEIG,  his  wife;   DONALD  C.  WILSON 
and  DOROTHY  WILSON,  his  wifa;  and 
HARRY  A.   SEMAN  and  LORETTA  E. 
SEMAN, 

Plainei££8*Ap{>ellees  > 

vs. 

OAK  PAIK  TRUST  AND  SAVINGS  BANK, 
an  Illinois  Banking  Corporatlcm, 
AS  TRUSTEE  UNDER  TRUST  NO.  3296, 
and  GEORGE  WALUCH,  doing  business 
as  WALLACH  BUILDERS, 


Def  endan  ts-AppelLmts . ) 


APR  8^1961 
I^AUL  V.  WUND£R 

$0k  A^tHiti  Ceiirt  8«Mntf  Dl^rWg 


Appeal  from  the 
Circuit  Court  of 
DuPage  Couaty. 


WRIGHT  —  J. 

This  is  a  suit  for  injmactioo  to  enforce  a  private 
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restrict Ion  contained  In  the  original  sub-dlvlaion  plat  of 
53  Trails  Estataa  Unit  Nuober  One  in  DuPage  County >  Illinois. 
The  plaintiffs  in  this  action  are  some  of  the  owners  of  hoaas 
in  the  plated  swb-divlsiott  and  the  defendant,  Wallach 
Builders,  is  the  builder  and  b^eficlary  of  a  land  trust 
with  the  !>ak  Park  Trust  and  Savings  Bank.  EHufendttats  filed  a 
motion  for  suaanary  Judgasent  and  the  plaintiffs  counter-oioved 
for  a  suBinary  judspxcnt.  The  trial  court  denied  defendants* 
motion  and  entered  a  decree  granting  plaintiffs*  taotion  and 
fMsmnaatly  enjoined  defendants  £roni  constructing  on  Lot  2 
in  the  sub-division  a  building  in  violation  of  the  restriction 
in  dispute.  From  this  decree,  defendants  appeal. 

the  original  sub-division  plat  yiaM   recorded  on  Hay  20, 
19^5,   in  the  Recorder's  Office  of  DuPage  Coimty,  Illinois, 
and  set  forth  certain  restrictions  on  the  properties  in  the 
sub-division.  The  restriction  in  dispute  is  as  follows; 
'"nie  main  residence  building,  exclusive  of  garage  aod  breeze- 
way  or  porch,  shall  have  a  miainum  ground  floor  area  of  1200 
square  feet."  Defendants*  contend  the  decree  should  be 
reversed  because  (I)  The  restriction  limit  lag  the  stain 
residence  ground  floor  area  to  1200  feet  Is  oabiguous, 
doubtful,  vBireaaonable  and  against  public  policy.   (2)  The 
defendants'  two  story  house  contains  more  square  feet  of 
living  area  than  the  minimuKi  required  by  the  restriction  and. 
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tharefore,  such  restriction  taatt^rially  Ira^lrs  the  defendants' 
legltinAte  use  of  their  property  and  la  invalid*   (3)  The 
plaintiffs  have  waived,  abandoned  and  are  estopped  from  in- 
sisting on  the  enforcement  of  the  restriction. 

In  the  interpretation  of  contracts  i;e^^i»9ii}|g^  lisitatiofUi 
and  restrictions  upon  the  vae  of  property,  doubts  are  to  be 
resolved  against  the  limitatloo  or  restriction,  but  v^ere 
the  Intent  la  clearty  mitnlf«sted  by  the  Iwiguage  used  in  the 
contract  in  view  of  the  situation  and  clrcums traces,  the 
restriction  ia  uniformly  enforced.  \^lf  v,  Scfewill,  289  111. 
190,  124  H.  E.  339.  We  cannot  agree  with  the  detention  o£ 
the  defendants  that  the  restriction  here  in  question  is 
ao^iguous  and  doubtful.  The  restriction  is  clear,  concise 
and  understandable.  The  only  interpretation  that  can  be  given 
to  the  language  iwed  in  the  restriction  is  that  the  main 
residence  building  mait  hm«t  a  ground  floor  area  of  1200 
a^MHre  feet.  The  csntire  direlling  area  or  the  group  o£  roams 
constituting  the  entire  building  ax&Bi,   are  not  entitled  to 
be  considered  \Akea   forosulating  a  nlQiBMim  square  foot  area 
under  the  restriction  as  contended  by  the  defendant.   It  does 
not  include  any  area  other  thtm   the  grotmd  floor  area. 

The  otmer  of  real  estate  has  a  right  to  convey  it  subject 
to  any  restriction  he  mmy  see  fit  to  inpose  so  long  as  such 
restriction  is  not  contrary  to  public  policy  and  is  not  in 
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r««tralnc  of  tr«d«.  Utmndmbatg  v.  Country  Club  Bulldlag 
Corporation,  332  III.  136,  1^3  ti«  E.  440.   In  our  oplolon, 
thm  restriction  horo  undor  coosideratioa  is  not  a;$aia«t  public 
policy;  i«  not  in  rootraint  o£  trad*  and  does  not  matorially 
lafMilr  tho  anJogroMnt  o£  th«  aatate.  A  rostrietion  a«  to 
ground  floor  aroa  ia  no  aoro  an  lapaimant  than  ooa  providing 
tliat  a  lot  be  uaod  for  roaidontial  purposos  or  one  providing 
for  a  aot-back  lino.  Suoh  restrictions  havo  bo«ri  goaarally 
upheld  and  aniorcod  by  our  ccHnrta.  The  plaintiffs,  iidu* 
are  oimera  of  booMW  in  the  8ub«divisi«»»  allege  in  their  con- 
plaiat  that  their  roaidoimea  raoge  lo  pri««  £ro»  $1^,300.00 
to  $42,000.00.  It  is  obvious  that  ttie  intention  of  tba  tvk* 
divider  was  to  oaintaio  Uigib  standard  for  tbls  sub-division. 

T       -'^■'  "■    ..--•-■---^  -__.-^_,.,.._  ^Qt  izm 

jMUid  floor  area  \^iieh  prevents  siaall  hooMS 
from  being  eonstruetod  that  soi^t  decrease  the  value  of 
other  lots  in  the  sub-division. 

7^  record  before  \m  discloses  that  ^mm  homes  have  bean 
constructed  in  the  subdivision  uliich  are  slightly  under  the 
required  wtniiiMi  ground  floor  area  of  1200  square  fM»t*     The 
defendants  contend  that  because  of  this  the  plaintiffs  have 
lost  their  right  to  insist  upon  the  caaforceoHmt  of  the 
restriction,  and  that  the  restriction  has  been  waived  and 
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«b«k4aa«l.  Th«  question  of  abondcMMMRit  wm  ral««<i  in  Hflaricks, 
•t  al.  V.  Bowlet,  20  HI.  App.  2d  148,  I5!i  N.  E.  2d  664,  ma4 
in  Punzak  v.  De  Lano,  11  III.  2d  U7,  142  N.  E,  2d  fe4,  and 
in  each  instance  the  court  found  that  slight  variations  of 
a  restriction  would  not  aoount  to  an  abandooawait .  Our  courts 
have  held  that  a  showing  of  one  or  two  violations  in  a  sub- 
division does  not  create  such  a  general  break  down  of  the 
e«vsn«nt  as  to  deprive  a  party  o£  his  right  to  insist  upon 
its  enforcsaent,  Henricks,  et  al,  v.  Bowles ,  supra,.  We 
balieve  that  the  trial  court  properly  to^md   that  the  violations 
of  the  restriction  in  the  instant  case  as  to  ground  floor 
area  are  minor,  and  that  the  restricticwi  has  not  been  waived 
or  abant^aned, 

A  restriction  on  the  use  of  property  such  aa  the  one 
hwe  uQder  consideration  i*«n  imposed  as  a  part  oi   a  general 
plan  for  the  tesnefit  of  all  of  the  lots,  giv^   to  the 
purchaser  a  rigbt  in  the  nature  of  aa  easeaent  which  will  be 
enforced  in  equity  n&ainst  owners  of  other  lots  so  affected. 
Punsak  v.  De  Lano,  supra.,  Jtousing  Authority  of  Gallatin 
County  v.  Church  of  God,  401  111.  100,  81  N.  £.  2d  300. 
The  evidence  in  the  record  before  us  falls  to  show 
that  the  restriction  in  question  is  ambiguous,  unreasonable, 
against  public  policy  or  in  restraint  of  trade  or  that  it 
deprives  the  defeod«»ts  of  the  legitimate  use  of  their 
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property  or  that  the  restriction  has  been  abandoned  by 
plaintiffs. 

For  th«  reasons  heroin  stated,  the  decree  o£  the 
Circuit  Court  of  DuPage  County  is  afflttaed. 


DECREE  AFFIRMED. 
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JOHN  GREEN,  doing  business  as 
JOHN  GREEN  &  COMPANY, 

Plaintiff -Appellee, 

V. 

TELETYPE  CORPORATION, 
a  corporation. 

Defendant -Appellant , 


1 


APPEAL  FROM  THE 
MUNICIPAL  COURT 
OF  CHICAGO. 


Z^ 


PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT: 
This  is  a  suit  by  a  real  estate  broker  to  recover  the 
reasonable  value  of  services  alleged  to  have  been  rendered  to 
defendant  at  its  "special  instance  and  request"  in  the  termin- 
ation of  a  business  lease.   Defendant  stipulated  at  the  trial 
that  if  plaintiff  was  entitled  to  recover,  judgment  ought  to 
be  for  $2,362.50,  an  amount  based  on  a  broker's  rate.  After 
trial  by  the  court  without  a  jury,  judgment  was  for  plaintiff 
for  that. amount  and  defendant  has  appealed. 

Defendant,  in  1959,  was  lessee  of  property  on  Clybourn 
Avenue  in  Chicago  at  an  annual  rental  of  $67,500  under  a 
lease  to  expire  on  May  31,  1960.   It  knew  early  in  1959,  hav- 
ing constructed  a  new  plant  in  Skokie,  Illinois,  that  it  would 
not  require  the  Clybourn  Avenue  premises  after  June  1,  1959, 
Plaintiff  and  defendant's  agent  discussed  the  problem  of 
settling  defendant's  lease  obligations  late  in  1958  and  early 
in  1959.   On  March  11,  1959,  defendant  in  writing  made 
plaintiff  its  Exclusive  Real  Estate  Agent  "to  sublet,  or 
negotiate  an  assignment"  of  the  lease  of  the  Clybourn  Avenue 
premises . 


2. 

Plaintiff  did  not  procure  a  sublessee  nor  an  assignee  of 
the  lease.   Another  broker,  not  representing  the  defendant, 
arranged  the  sale  of  the  premises,  however.   In  that  trans- 
action, defendant's  lease  obligations  were  settled  on  or  about 
July  1,  1959  by  defendant's  officers  and  the  owners  of  the 
Clybourn  Avenue  property.   Plaintiff's  suit  is  not  to  recover 
a  broker's  commission,  but  to  recover  the  reasonable  value  of 
the  services  he  rendered. 

The  theory  of  plaintiff's  pleading  is  that  on  or  about 
January  1,  1959  defendant  verbally  employed  him  as  its  agent 
to  take  whatever  steps  should  be  "necessary  and  feasible"  in 
order  to  terminate  its  lease  and  that  he  performed  numerous 
services  for  and  on  behalf  of  defendant  under  the  verbal  agree- 
ment.  Defendant's  affirmative  defense  is  that  an  oral  agree- 
ment, if  there  was  one,  was  merged  in  the  written  agreement 
of  March  11,  1959. 

The  issue,  therefore,  is  whether  there  was  an  oral  agree- 
ment under  which  plaintiff  performed  services  for  which  he 
should  be  compensated  or  whether  he  was  limited  to  the  terms 
of  the  written  contract  of  March  11,  1959. 

We  shall  assume,  but  not  decide,  that  plaintiff  made  a 
prima  facie  case  of  an  oral  agreement  to  render  services  at 
defendant's  instance  and  request.   However,  we  think  the  af- 
firmative defense  that  any  previous  understanding  between  the 
parties  was  merged  in  their  written  agreement  has  been  estab- 
lished clearly.   The  documentary  evidence  in  support  of  the 
defense  stands  out  strongly  against  plaintiff's  case  which  is 
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weakened  by  contrarieties,  improbabilities,  unfavorable  infer- 
ences, arising  from  all  the  evidence,  and  from  the  realities 
of  commercial  life. 

Plaintiff's  theory  is  that  he  was  to  help  bring  about  the 
termination  of  defendant's  lease  and  that  he  rendered  services 
"looking  toward  the  termination."   It  is  conceded  that  he  did 
not  directly  participate  in  or  directly  aid  the  settlement  of 
the  lease.   Plaintiff,  therefore,  has  the  burden  of  proving 
the  elements  of  the  oral  agreement  and  that  he  rendered  sub- 
stantial services  in  bringing  about  the  result  the  defendant 
desired. 

There  is  no  dispute  that  Matt,  defendant's  agent,  early  in 
1959,  engaged  plaintiff  in  a  general  way  to  do  what  he  could  in 
solving  defendant's  lease  problem.  There  was  no  discussion  of 
formal  definite  terms  of  time, compensation  or  work.  Presumably, 
defendant  was  agreeable  to  letting  plaintiff  do  what  he  could 
in  whatever  way  he  decided  to  accomplish  defendant's  ^rpose 
of  settling  its  lease  obligation.   Although  plaintiff's  com- 
pensation was  not  then  made  dependent  upon  his  directly  effect- 
ing defendant's  purpose,  what  understanding  there  was  at  that 
time  did  imply  that  plaintiff  render  services  toward  that  end. 
After  Matt,  early  in  1959,  told  plaintiff  he  was  to  do  whit  "fee 
could,  plaintiff  inspected  the  premises,  discussed  with  thfe 
owners  on  what  terms  they  would  be  ':-7illing  to  free  defendant 
from  the  lease  and  introduced  several  prospective  purchasers 
to  the  owners.   He  conferred  with  representatives  of  the 
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owners  and  of  defendant  and  with  defendant's  lawyer.   He  at- 
tempted to  solve  the  lease  problem  through  a  sale  to  a  pur- 
chaser needing  possession  about  the  time  of  the  expiration  of 
the  lease. 

Plaintiff  stated  in  his  affidavit  in  support  of  amotion 
for  summary  judgment  that  these  services  were  "important 
factors  in  creating  a  frame  of  mind"  leading  to  the  owners' 
sale  of  the  property  which  involved  the  settlement  of  the 
lease.   We  think  that  this  claim  requires  a  strained  inter- 
pretation of  the  evidence.   The  testimony  is  undenied  that 
even  as  early  as  1958  the  owners  were  in  the  frame  of  mind 
to  sell. 

Plaintiff  relies  on  the  proof  of  these  services  rendered 
before  March  11,  1959  to  show  that  he  had  a  separate  oral 
agreement  with  defendant.   We  think,  however,  that  a  more 
reasonable  inference  is  that  the  services  led  to  the  March  11th 
agreement.   The  document  was  prepared,  in  substance,  by 
plaintiff.   The  agreement  was  not  to  "terminate"  the  lease 
but  was  confined  to  making  plaintiff  the  agent  to  procure  a 
sublease  or  assignment.   Its  terms  were  careful  to  protect 
defendant  with  respect  to  the  commission  it  would  pay.   It 
precluded  defendant's  liability  in  the  event  of  a  sale  of 
the  building  and  imposed  on  plaintiff  the  "expense  incident- 
al to  marketing." 

It  is  highly  improbable  that  plaintiff  and  defendant 
decided  upon  this  careful  agreement  while  simultaneously 
maintaining  the  vague  oral  undertaking  upon  which  plaintiff 
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sues  here.   It  is  improbable  that  defendant  would  bind  itself 
under  such  a  vague  agreement  to  pay  a  broker's  rate  for 
services  which  need  not  in  themselves  attain  the  objective 
but  merely  be  "looking  toward"  the  objective. 

The  improbability  is  enhanced  by  plaintiff's  own  conduct. 
The  written  agreement  was  dated  March  11,  1959  and  stated  that 
it  "will  constitute  our  complete  understanding."  May  1st, 
plaintiff  wrote  and  assured  defendant  he  was  not  "sacrificing 
your  interest  in  our  efforts  to  sublease."  After  the  success- 
ful broker,  Storch,  inquired  of  defendant  what  it  would  be 
willing  to  settle  its  lease  obligations  for.  Matt  called 
plaintiff  and  gave  him  this  news.   Plaintiff  neither  demurred 
nor  made  a  demand  with  respect  to  his  own  position.   He  sub- 
sequently, on  June  17th,  wrote  defendant  "in  light  of  the 
terms  of  our  Exclusive  Agency  dated  March  11th,  that  any  re- 
muneration applicable  to  our  transaction  with  you  would  be  a 
matter  of  our  Mutual  Agreement."  After  learning  of  the  sale, 
he  continued  to  rely  upon  the  March  11th  agreement  and  did 
not  discuss  the  alleged  oral  contract. 

We  are  not  persuaded  the  March  11th  agreement  was  solely 
to  clothe  him  with  authority  to  advertise  the  premises.   It 
stated  it  was  their  "complete  understanding"  and  he  previous- 
ly advertised  the  premises  several  weeks  without  the  writing. 
The  May  1st  letter  is  not  proof  of  his  attempt  to  achieve 
termination.   Its  terms  refer  to  subleasing  and  it  was  in 
pursuance  of  the  written,  not  the  alleged  oral , agreement . 
The  relationship  between  defendant  and  Storch  does  not  leave 
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only  the  inference  that  the  March  11th  agreement  was  violated 
or  abandoned  and  that  defendant  was  acting  under  the  oral 
agreement.   There  are  other  alternatives.   Defendant  could 
have  been  ignorant  of  any  oral  agreement,  or  confident  that  it 
had  been  merged  in  the  March  11th  agreement. 

We  think  the  only  case  cited  by  plaintiff,  that  is  rele- 
vant to  our  decision  is  Close  v.  Browne,  230  111.  228  (1907). 
He  cites  it  to  support  his  claim  for  services  rendered,  even 
though  they  did  not  directly  bring  about  the  result.   There, 
the  plaintiff  rendered  service  not  contemplated  by  the 
written  agreement  between  them,  which  plainly  led  to  a  result 
benefiting  the  defendant.   The  trial  court  in  the  instant  case 
would  not  have  been  justified  in  finding  that  the  defendant 
was  benefited,  in  the  same  way  as  the  defendant  in  the  Close 
case,  from  the  services  rendered  by  plaintiff.   It  would  not 
have  been  justified  in  finding  that  plaintiff  rendered  sub- 
stantial service. 

We  think  that  the  trial  court  erred  in  finding  for  and 
giving  judgment  for  plaintiff.   We  find  that  any  oral  under- 
standing between  the  parties  was  merged  in  the  agreement  of 
March  11th  and  that  plaintiff's  employment  was  to  procure  a 
sublessee  for,  or  assignee  of,  defendant's  lease;  that  de- 
fendant had  no  obligation  to  compensate  plaintiff  for  any 
other  work  or  purpose;  and  that  any  claim  plaintiff  may  have 
had  in  connection  with  the  settlement  of  defendant's  lease 
obligation  was  necessarily  limited  to  the  March  11th  agree- 
ment.  Plaintiff  disclaims  any  right  under  that  written 
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agreement . 

Because  we  think  a  construction  opposite  to  that  of  the 
trial  court    is  clearly  evident  on  this  record,  we  find  the 
judgment  is  against  the  manifest  weight  of  evidence.   In  re 
Estate  of  Meade.  17  111.  App,  2d  286  (1958).   Judgment  is 
reversed  and  the  cause  is  remanded  with  directions  to  dismiss 
plaintiff's  suit  and  enter  judgment  for  defendant's  costs. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS 


BURMAN  AND  MURPHY,  J J .  CONCUR. 
PUBLISH  ABSTRACT  ONLY. 


48283 


VERNIE  ANDERSON, 


Plaintiff- Appellee, 


vs. 


HELM  A  ANDERSON, 


Defendant- Appellant. 


APPEAL  FROM  THE 
SUPERIOR  COURT, 
COOK  COUNTY 

lA 


MR.    JUSTICE  BURMAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  decretal  order  denying  her  motion  to 
vacate  a  divorce  decree  obtained  after  service  by  publication  of  notice 
in  the  Chicago  Daily  Law  Bulletin  and  by  mail. 

The  parties  were  married  on  July  5,    1917,   at  Chicago,    Illinois, 
and  were  separated  on  April  15,   1932.     The  child  born  of  the  marriage  is 
now  forty  years  of  age. 

Plaintiff  filed  for  divorce  on  grounds  of  desertion  and  submitted 
an  affidavit  of  defendant's  non- residence.     The  affidavit  states  that  de- 
fendant resides  or  has  gone  out  of  state  and  on  due  inquiry  cannot  be 
found,    so  that  process  cannot  be  served  upon  her;    that  upon  due  inquiry 
her  place  of  residence  cannot  be  ascertained;    and  that  her  last  known 
place  of  residence  was  10502  S.    Longwood  Drive,    Chicago.     Notice  of 
the  pending  action  was  published  in  the  Chicago  Daily  Law  Bulletin  and 
a  copy  of  the  notice  was  mailed  to  the  Longwood  Drive  address.     The 
affidavit  and  notice  were  in  compliance  with  111.    Rev.    Stat.    Ch.   110,    §14 
(1957),    which  provides  for  service  of  process  by  publication.     Defendant 
did  not  appear,   and  on  March  12,  1958,   a  decree  was  entered  granting 
the  divorce  and  reciting  that  due  notice  of  the  pendency  of  the  suit  was 
made  by  publication  according  to  the  statute. 
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One  year  later  defendant  moved  to  vacate  the  decree.     Her 
amended  petition  stated  that  she  resided  at  508  W.   Englewood  Avenue, 
Chicago,    when  the  divorce  action  waa  filed;    that  she  maintained  a  per- 
manent residence  there  "even  while  she  was  employed"  at  the  Long- 
wood  Drive  address;    that  plaintiff  visited  her  at  the  Englewood  address 
and  knew  that  she  lived  there;    that  she  never  received  notice  of  the 
divorce  suit;    and  that  she  had  a  good  and  meritorious  defense  in  that 
plaintiff  deserted  her.     She  therefore  prayed  that  the  divorce  be  set 
aside. 

Plaintiff's  answer  to  the  amended  petition  stated  that  service 
was  made  by  publication  after  an  attempted  personal  service  by  the 
Sheriff  failed  because  defendant  had  recently  moved  from  the  Longwood 
Drive  address;    that  defendant  was  attempting  to  conceal  her  where- 
abouts within  the  state  so  that  process  could  not  be  served  upon  her; 
and  that  the  only  reason  defendant  failed  to  receive  the  notice  mailed 
her  was  that  she  failed  to  leave  a  forwarding  address. 

The  court  entered  an  order  on  June  7,   1960,    reciting:that  the 
matter  came  on  for  hearing  on  the  amended  petition  and  answer,   that 
the  court  heard  testimony  of  witnesses  and  arguments  of  counsel  and 
was  fully  advised  in  the  premises,   and  that  the  motion  to  vacate  was 
denied.     No  transcript  of  evidence  has  been  presented  to  us  on  this 
appeal. 

Defendant  contends  that  plaintiff's  answer  to  her  petition  is 
at  variance  with  his  affidavit  of  non-residence  since  his  answer 
states  that  she  was  trying  to  conceal  herself  within  the  state,    while 
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his  affidavit  states  that  she  resides  or  has  gone  out  of  the  state. 
On  its  face,   the  affidavit  complied  with  the  statute,   and  the  question 
considered  on  the  motion  to  vacate  was  primarily  whether  the  facts 
stated  in  the  affidavit  were  true.     We  think  the  statement  in  the  answer 
that  defendant  was  concealing  herself  within  the  state  was  plaintiff's 
way  of  denying  by  answer  that  he  visited  the  defendant  at  the  Engle- 
wood  address  and  knew  she  could  be  personally  served  there,   and 
therefore  we  find  that  this  statement  is  not  in  variance  with  nor  contra- 
dictory of  the  affidavit. 

Defendant  also  contends  that  plaintiff  in  his  answer  did  not 
deny  Ifer  allegations  that  he  visited  her  at  the  Englewood  address  where 

she  alleged  she  resided  at  the  time  this  suit  was  commenced  and  there- 

[ 
fore  admits  them.      Defendant's  argument  here  is,    in  effect,   that  the  ' 

motion  to  vacate  should  have  been  granted  on  the  pleadings;    that  her 

amended  petition  stated  good  cause  to  vacate,   and  that  plaintiff's  answer 

was  insufficient  to  controvert  her  claims  because  of  the  admissions 

therein.     However,    it  does  not  appear  that  she  made  any  motion  to 

strike  or  for  judgment  on  the  pleadings,   or  in  any  way  preserved  this 

question  or  brought  it  to  the  attention  of  the  trial  court.     Instead,    as 

appears  from  the  trial  court's  order,   the  parties  proceeded  to  a  hearing 

on  these  questions,   and  the  court  denied  the  motion  to  vacate.     Having 

taken  no  steps  to  rely  on  these  admissions  in  the  court  below,    she  has 

waived  her  right  to  rely  on  them  here.     Sottiaux  v.    Bean,    408  111.    25. 

As  we  have  no  transcript  of  proceedings  at  this  hearing,   we  must  assume 

that  the  court  acted  in  conformity  with  the  law  and  had  before  it  sufficient 

facts  to  properly  enter  the  order.     Leathers  v.    Leathers,    13  111,    2d  348; 

Boyle  V.    Veterans  Hauling  Line,    29  Hi.   App.    2d  235. 
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"All  defects  in  pleadings,    either  in  form  or  substance,   not 
objected  to  in  the  trial  court  are  waived.  "    111.    ReVo    Stat.    Ch.   110, 
§42(3)  (1959).     Unless  the  question  of  the  sufficiency  of  the  pleadings 
is  properly  preserved  and  brought  to  the  attention  of  the  trial  court, 
it  may  not  be  considered  on  appeal.     Boyle  v.    Veterans  Hauling  Line, 
29  UL   App.    2d  235;     Maierhofer  v.    Gerhardt,    29  El.   App.    2d  45; 
Karg  V.   American  Case  Iron  Pipe  Co.,    312  111.   App.    573.     As  defendant 
did  not  do  this,   we  must  assume  that  the  trial  court  found  that  the  al- 
legations in  the  petition  to  vacate  the  decree  were  not  sustained  by 
the  evidence. 

For  the  reasons  stated  above,   the  order  of  the  trial  court 
denying  defendant's  petition  to  vacate  the  divorce  decree  is  affirmed. 

AFFIRMED. 

KILEY,  P.  J.  AND  MURPHY  J.  CONCUR. 
ABSTRACT  ONLY. 
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APPEAL  FROM  THE 
TOWN  COURT  OF  CICERO, 
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PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  tovjn   court  of  Cicero  entered  judgment  for  plaintiff 
on  the  warrant  of  attorney  contained  in  a  cognovit  note.   De- 
fendant petitioned  the  court  to  vacate  the  judgment  for  want 
of  proper  venue.   The  petition  was  dismissed  on  plaintiff's 
motion.   Defendant  appealed  from  the  judgment  and  order  dis- 
missing his  petition,  directly  to  the  Supreme  Court  of 
Illinois  which  transferred  the  case  here. 

Defendant's  petition  was  based  on  ILL.  REV.  STAT,  ch.37, 
§  333   (1959).  The  Cicero  court  found  the  section  "invalid  as 
in  violation  of  section  29  of  article  6  of  the  Illinois  con- 
stitution" and  "vague,  indefinite,  uncertain,  unintelligible, 
and  speculative,  and  ambiguous  ...  in  violation  of  section 
2  of  article  2  of  the  Illinois  constitution." 

The  transfer  of  this  cause  from  the  Supreme  Court  removed 
the  constitutional  question  from  the  appeal.   Gnttman  v. 
Estate  of  Guttman.  28  111.  App.  2d  85,  87  (1960).   The  sole 
question  now  is  whether  the  town  court  of  Cicero  was  the 
proper  venue . 

Section  333  deals  with  the  jurisdiction  of  town  courts. 
Our  Supreme  Court  in  The  People  ex  rel.  Norwegian-American 


2. 

Hospital.  Inc.  v.  Sandusky.  21  111.  2d  296,  301  (1961)  held: 
"While  we  may  agree  that  the  provision  of  the  City  Court  Act 
lacks  succinctness  of  expression,  the  only  possible  meaning  of 
the  words  used  is  that  the  provisions  of  the  general  venue 
statutes  shall  be  construed  to  give  the  same  effect  to  town 
boundaries  in  relation  to  the  venue  of  town  courts  as  county 
boundaries  have  in  relation  to  circuit  courts."   See  also 
Stanley  v.  Gardner.  No.  48172,  App.  Ct.,  First  District,  Mar. 
13,  1961. 

Under  this  interpretation  of  section  333  the  town  court 
of  Cicero  had  no  jurisdiction  to  enter  judgment  by  confession 
because  the  note  was  not  executed  in  Cicero,  defendant  did  not 
reside  there  and  owned  no  property  there.   ILL.  REV.  STAT, 
ch.  110,  §50(4)  (1959).   A  judgment  by  confession  entered  with- 
out any  of  these  elements  is  void.   ILL,  REV.  STAT.  ch.llO, 
§  8(L).  (1959). 

We  hold  that  the  town  court  of  Cicero  was  not  the  proper 
forum  for  this  suit  and  its  judgment  is,  therefore,  void. 
For  this  reason  the  order  dismissing  the  petition  is  set 
aside,  the  judgment  is  vacated  and  the  suit  dismissed. 

JUDGMENT  VACATED  AND  SUIT  DISMISSED. 

/ 
/ 

BURMAN  AND  MURPHY,  JJ.   CONCUR. 
PUBLISH  ABSTRACT  ONLY. 
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SECOND  DXSTiaCT  -  SECOHU  SIVIBIOlf 

FEBRUARY  TKW-t,  A,   D.  1961 

DItDBRT  UTOAH.  |      ^pp^  from  the 

PlAiutiff-App«U«,at,     I        Circuit  Court  of 
^•*  I  Bureau  County, 

LJIEOI  BARBBit,  j        ^         — ;----,        2x1  .  .   ^^  -« ^ 

Defead^it-Appellee,       !        I      51  ^»    1  .A.^    ^'51 

CROW,   P,   J, 

•aie  plaint  If f-anp«lla?st,  Gilbert  ^ywan,  a  t&mnlmr  of 
the  Carpentere*  Union,  Priiic^ton  Local  Ko»  1525»  tr<«j£ht  eult 
on  an  alle£;ed  eontraot  airai '^st  the  def&ndant-appellee,  Lerc/ 
Bart>er«  a  eoittraetcr  and  luistbez*  7ax*d  operator,  doing  buslnese 
a«  Barber  Luotber  Ooi^paay,  to  collect  the  union  scale  of  wages 
provided  therein  for  work  perfortaed  at  the  deferidant»s  re^iuest. 
The  contract  in  quegtion  ^rporte  to  hav©  beeji  jnade*  in  the 
firat  instance,  by  and  between  the  Illinois  ¥all«y  District 
Council  of  Carpenters,  «ii  association  of  sereral  local  carpen* 
ter*8  usiioas,  lAlch  included  the  Princeton  Local,  and  the 
Illinois  Valley  Contractors  Aseociatioii,  an  association  of 
local  contractors,  of  «ihl<ch  the  defe  .4aat  was  evid^^tly  net  a 
member,     the  copy  of  the  contract  in  evidence  here  bears  a  date 
of  April  11,  1956  and  purported  to  be  effective  from  April  1, 
1956  to  ^pril  1,  195d  and  front  year  to  year  thereafter  unless 
tamlnated  according  to  the  terms  thereof.     It  mas  signed  by 
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th«  Illinois  V«ll«7  Mttriet  Counell  of  O^rpttntert  and  hj 
th«  Pri.io«ton  Local  Union  lio«  1525  and  several  other  local 
iinions.     It  urns  »ot  aiir^^ned  hy  tlie  lUinols  Valley  Co^rtractors 
Assoeiation  though  there  Is  evidence  that  the  original  or  sooe 
other  cop/  had  teen  sir  isd  t/  that  Association,     It  was  signed 
by  the  defefidarjt  on  or  about  Mai^h  11,  1957.     Ihe  plaintiff 
seeks  a  recovery  for  the  dlffererioe  between  %^t  he  elalas  he 
should  have  been  paid  as  provided  for  in  the  contract  and  the 
aiaouMt  he  was  actually  paid,  a;^d  he  asked  to  be  paid  for  his 
"waitlni:  tl»e"  as  provided  for  in  the  contract,  and  for 
attorney  fees  for  the  oolleetio'i  of  wa^es  after  service  of  a 
demand.     Thm  defendant  denied  all  the  allegations  of  the  com* 
plaint,  includla^  those  alle^ir«^:  he  had  entered  into  a  written 
contract,  but  he  set  up  no  affinitive  defense.     'Ute  Court  heard 
the  ease  without  a  jury  and  entered  a  judfjaent  for  the  defendoit. 
The  plaintiff  appeals* 

Ihe  piLair4tiff  \Wi:e&  that  a  sienber  of  a  labor  u.nioa  aiqr 
recover  damages  froa  his  «®0.oyer  for  the  violation  of  a  pro- 
vision eoneeminj,;  wa£:es  coatained  la  a  labor  contract  between 
the  emi^oyer  and  the  trnlon  of  nMch  the  «^|^oyee  is  a  nieaber, 
a;id  that  the  jud^saent  h«re  for  the  defendait  is  contrary  to  the 
aanlfest  wei^t  of  the  evldeiice, 

itie  defendant  urgea  that  the  alleged  eo?^tx^ct  was  rtot 
validly  entered  into  and  was  not  a  binding'  contract  because  a  { j 

eendition  precedeut  had  act  beeii  perforraed,  and  that  the  Judi> 
nent  is  n«t  oanifestly  a€alr»st  the  weirht  of  the  evidence.  U 

Ihrom  the  facts  in  evlde-ce,  it  appears  that  on  Auf^ust 
17t  1956  the  plaintiff,  wbo  waa  not  then  a  meaber  of  any  union, 
went  to  work  for  the  def«idant  as  a  carpenter  at  a  ware  3«aie 
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•f  |i»00  p«r  hcur*     Four  da/o  thereafter  the  defendant  told  the 
plaintiff  that  he  would  have  to  joia  the  local  carpenters*  union, 
to  %Aich  the  defendaint  also  belonged  and  continued  to  belong:  dur> 
iof  the  tlroe  concerned*      ihe  plairitiff  said  he  was  willinf  to 
join  the  ixnion  if  he  iiere  paid  the  union  scale  which  was  then 
13*15  an  hour.     The  defe.idant  told  the  plaintiff  he  was  a  union 
contractor.     The  plair.tiff  on  October  6,  1956  became  a  cjesaber 
of  the  Princeton  Carpenters'  Local  Union  No.  1525.     He  was  re- 
quired to  a;)d  did  take  ati  oath  that  he  would  not  accept  less 
than  the  union  scale  of  wares  for  his  work.     'Ih«  Constitution 
and  Dy-Laws  of  the  union  provided  that  a  member  (such  as  the  de- 
fendant) could  reraaln  or  become  a  eoatractor  only  if  he  paid  the 
union  scale  of  wa^es. 

The  plaintiff  offered  in  evidence,  and  it  was  so  ad- 
aitted,  the  contract  herein  referred  to,  v^ich  the  defendant 
adaitted  signing;.     The  jaaintiff  testified  that  the  defendant 
paid  him  part  of  the  time  at  the  rate  of  $2.00  per  hour,  part 
of  the  time  at  the  rate  of  i*2.47i  ati  hour,  af.d  port  of  the 
tiH»  at  12,50  an  hour  for  actual  hours  worked,  though  during 
part  of  the  time  the  pjcr  slijw  and  checks  ir>dicated  payment 
at  the  xmion  scale  but  for  a  lesser  ;i;*faber  of  hours  than  were 
actually  tforked.     He  also  testified  that  the  defendant  paid 
the  union  scale  for  3  or  4  osonths,  and  that  he  was  employed 
during  the  period  of  August  7,  1956  to  Kove?aber  10,  195fi.     He 
said  he  never  a^^reed  to  turn  in  or  turaed  in  less  hoxa-s  than 
he  actually  woz^ed,  and  nwr  agreed  to  accept  less  than  union 
scale.     Ihe  plaintiff  had  mentioned  the  matter  of  his  wares 
to  the  defendant's  bookkeeper  and  coraplained  to  a  union  bus- 
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inmuB  r«|9r«0«;  tative.     I%i«  matter  ims  brought  to  tha  attention 
of  tha  oeobarship  of  the  local  union*  a  coaraittee  was  appoint- 
•d«  and  Yarlous  meetin^-a  anaued  between  the  bualnesa  repreaent- 
ative,  the  co&inittee,  and  the  defendartt.     On  or  about  rsarch  11, 
1957  at  a  c^eetiru'  at  his  place  of  buslnaBS  the  defendant  aiirn- 
ed  the  contract  herein  referred  to*     Althoufh  the  defendant  did 
not  deny  aigning  it,  he  testified,  in  substance,  that  there  was 
a  certal'  oral  condition  precedent  to  the  contract's  beoo.-ninf: 
effective,  or  a  condition  subsequent  upor;  the  nonoccurrence  of 
which  the  contract  ceased  to  be  effective,  and  that  this  condi- 
tion was  not  perforssed,  and,  as  a  result,  the  contract  never 
becarae  bindinf  upon  the  parties,  or  ceased  to  be  bir.dint,     llie 
condition  he  testified  to  was,  in  substance,  that  at  the  time  of 
the  execution  of  the  contract  it  was  orally  agreed,  though  the 
contract  cc  itai ned  no  such  provisioa,  that  if  the  defendant  would 
•ign  the  Contract  the  Princeton  Local  and  its  representatives 
would  have  30  days  i;".  %*sich  to  algn  up  all  other  local  non-union 
contractors  and  if  they  did  j-iot  do  so  within  that  time  the  con- 
tract would  be  thereafter  ineffective.     There  was  some  evidence, 
besides  the  defendant's  testimony,  of  oral  representations  or 
agreements  tiy  the  union  as  to  tryip-i:  to  organise  other  local 
non-union  contractors.     The  principal  union  business  reparesent- 
ative  testified,  however,  that  there  was  no  restiriction  of  that 
sort  on  the  effectiveness  of  the  contract,  or  any  such  condition^ 
though  he  had  i  idicated  to  and  assured  the  defendant  that  the  union 
would  do  its  best  to  orgardse  other  local  non-union  contractors. 
There  was  evidence  that  a  i  attempt  was  niade  by  the  union  to  si^ 
up  the  non-union  contractors  but  the  unioii  failed  to  do  so,     ^^ 
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app«Ara  that  th«  uaion  •e«I«  for  carpciattrs  \xi\^mr  thB  contract 
wa«  $3.15  *n  ho\ir  to  April  1,  1957  and  f3«30  an  hour  aft«r  April 
1,  1957. 

On  Juna  6,  1956,  aftar  th«  date  of  the  contract  here- 
in eoncez*ned  but  before  the  defeadant  sirned  it,  the  defendant 
filed  with  the  Illinois  Valley  iJiatrict  Council  of  Carpenters 
a  fox^  required  by  that  contract  relating  to  social  security, 
uneoploysient  taxes,  workraen*8  coupensation,  and  the  number  of 
his  employees*     On  January  21,  1957  the  defendant  nailed  to  the 
Courxcil  a  postcard  iXylni  hia  social  security  nunber.    0.4  May  27, 
1953,  loni[  after  the  defendarit  had  sienod  the  contract  involved, 
his  insurance  coapany  filed  with  the  Council  a  Certificate  of  In- 
surance relating  to  worktMu^s  eorapenaation  and  public  liability 
insurance. 

The  plaintiff  cites  a  nustber  of  oases  to  the  effect  that 
a  member  of  a  labor  union  esay  recover  daiaages  froa  his  employer 
for  the  violation  of  a  provision  concerning,  wages  coritained  in  a 
labor  contract  between  the  employer  a^id  the  union  of  which  the  em- 
ployee ia  a  laeaberj     Cf,  H0V03K  ®t  al.  v.  EE2NICI  et  al.  (1944) 
323  111.  App,    544 J   UiatSD  H^OTaCllVE  WOhKE^S  OF  A:Ei;ICA  v.   FOKg 
m7(ki  GO.   (1952)  194  ?*  2d  997.  C.A.,  7th;  and  DISiiSCHO^  v.  "rfESIT 
i^l   '■    -  i _  J..a:  1^.  BiC.   (1934)  276  111.  App,  355.     Those  cases  ap- 
pear to  sustain  the  plaintiff's  position  in  principle.     Indeed 
the  defetidaat  appareritly  agrees  that  the  contract,  if  pixjven  aid 
if  validly  eatered  into,  would  be  binding  on  both  the  plaintiff 
and  the  defeadant,  but  arjcniss  that  the  invalidity  thereof  re- 
sults because  a  supposed  condition  precedent  had  not  been  per- 
forraed.     The  oiily  cases  the  defendant  cites  on  this  are  MGCLAIvY 
AQ>a.   V.  iiKAiJa  LODOa  B^tQTHigqJOOiJ  eta.    (1935)   2^"^  111.   App.   77  and 

lATioKAL  d.iunmm*s  AssK.  INC.  v.  D&k^  mLK  CO.  (1950)  103  y^d. 


w 
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2d  349*  C.  A*  7th«     V«  har«  read  tho««  cams  but  do  not  b«ll«T» 
th*y  are  authority  at  all  upon  tha  faetiial  aattars  prvsantad 
In  the  instant  case*     The  contract  Itself  here  has  no  provis- 
ion requirini?  the  local  union  to  do  anythinf;  wlthiu  30  di^s, 
or  to  slpi  up  all  or  mny  other  non-uiiion  local  contractors, 
or  that  if  it  did  aot  so  do  within  that  tiiae  that  the  contract 
was  not  to  be  effective  or  to  cease  to  be  effective.    Whether 
or  not  a  provision  In  a  contract,  if  the  provision  is  there, 
constitutes  a  condition  precedoat,  or  subsequent,  depends,  of 
course,  upon  the  terras  of  Uie  written  contract.     But  in  this 
ease  there  were  no  terns  in  the  written  contract  re^ardlar  any 
such  supposed  condition* 

further,  under  the  parol  evidence  rule,  if  a  contract 
Is  redttoed  to  writiaf ,  as  here,  the  writiac  affords  the  only 
evidence  of  the  tersis  and  conditions  of  the  contract;  all  ai.te- 
eedent  and  contemporary  verbal  afreeaients  are  cterted  thereinj 
and  parol  evidence  is  not  admissible  to  add  to,  take  from,  or 
Chan  re  the  terns  as  written  j     TSLLUhlDfi  POMSti  I?.Ati3K13SI0K  CO. 
et  al.  V.  OkM^&  CO.   (I9O4)  20S  111.  216;  Qmm<  v.  ASHLA.;^)  etc. 
HAlvK  (1931)  346  111.  174. 

We  also  believe  that  the  d«fenda^\t  has  waived  any  eon* 
dition  precedent  v^ich  msny  have  existed,  if  ther«  were  any  com- 
petent evidence  theareof ,  by  filing;;  afi  answer  simply  denying' 
liability  and  by  failing  to  allege  in  his  mimitT  any  condition 
precedent  which  he  claimed.     In  IME  MD^m  LOm    BmiUHC  CO.  v. 
FSHiUso;;  (1906)  223  Ill»  86,  the  Supresre  Court  cor.sldered  the 
question  of  waiver  of  a  claiiaed  condition  fo'ecedent  in  this 
cianner.     At  pare  93  the  Court  stated: 
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to  thift  oc-.-.t&rttion,     App«lle«  cont«:id«,  and 
th«  ooutenticri  1«  aiippost-ed  by  th«  evidenott  »!d 
th«  fii-idlrvg  of  th«  AppeLlata  Court,  t-han  wve^i 
if  appfillaJit*©  (ionsxt■rv.c'cXO:^  of  this  clause  of  the 
cc'itr&ct  l-Q  ;  ra.i-5?<-,  aH^'aliocit  h«d  waived  its 
rijht  x,c  raise  tltat  qu«atio-).  by  its  uricoudit. ion- 
«1  d»j^ial  of  liability  on  other  rround««     Th«r« 
CA'-i  be  iio  doubt  cf  th*  I'ule  try&t  .*  party  hitvj.-^c  a 
rirht  to  inaiat  upor*  c  co-idlttori  pr4Si;«<d8r.t  to  the 
pay>«»-2t  or  usoaety  or  Cttiiei"  pertcrrwi  ..ee  or,  hi.-t  }iart 
will  waiva  the  cr<>:idiiioa  praced«'<t  by  a  total 
<iaK''iial  of  liability  qv  hy  placiai,'  lU.©  x-^jtvu^  to 
perforoi  on  other  /..xsiurids,     rhis  iid©  h;as  ci't.oa 
ba«R  a)M?li^  to  ec»:*,raet!5  oi'  i:i8«ra.ncaj  but  it 
is  n  sal  votary  aid  fi^^ll  established  rul«  of  tha 
aooiaon  law,  tho  amilioAtioa  of  i«uich  to  aXX 
contracts  wiii  e£T0ot  justice  ar>d  ct^t  ofr  s>ih~ 
ae^uerttiy  discovered  s3Ccuf»®0  xor  the  violation  o£ 
fiontract  ©a/:;a^,saeutB»« 

Th«  trial  cem-i  was  iri  error  in  isat^rinz  a  jui:lf-;r-.o'it  for 
vh«  ditTaadaui  a*-Hi  this  judfci&i».at  is  i-«v«ra«d  aad  tha  cau,3«  r«j'aai4«d 
for  a  naw  trial* 


Splvey  J.  and  Wright  J.  concur. 
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Abstract 


NO.  1130^ 


Abstract 


IN  THE 

APPELLATS  COURT  OP  ILLINOIS 
SECOND  DISTRICT,  FIR3T  DIVISION 

MAY  TERM,  A.D.  1961 


JOHN  W.  SCHAEPSR  and 
NARY  ANN  SCHA5FER, 


Flalntlf fa-Appellees, 


vs. 


CLEARBROOK  HOMES,  INC., 
an  Illinois  corpox^atlon. 


Defendant-Appellant 


, 


.    i 


1st  OiViSION 


: 


IFIlilli 


PAUL  V.  WUNQCR 

Dlitrlct 


Appeal  from  the 
Circuit  Court, 
Lake  County, 


McNEAL,  J.  - 

The  plaintiffs,  John  W.  and  ifary  Ann  Sohaefer,  recovered 
Judgment  for  $297.00  on  a  verdict  of  a  Jury  against  the  defendant, 
Clearbrook  Homes,  Ir4C.  Defendant's  post  trial  motion  for  Judgment 
notwithstanding  the  verdict  was  denied,  and  defendant  appealed. 

In  their  amended  coi^plaint  plaintiffs  alleged  that  on 
July  20,  1956,  defendant  sold  them  Lot  22  and  the  north  6  feet  of 
Lot  21,  in  Block  2,  in  Arthur  Dunas*  Mindelein  Manor,  a  subdivision 
in  Lake  County;  that  prior  to  and  at  the  time  of  the  sale,  defendant 
orally  represented  to  them  that  the  property;  was  improved  with  storm 
sewers;  that  plaintiffs  relied  upon  the  representation,  and  in 
reliance  thereon  contz'acted  to  boy  the  property,  paid  the  purchase 
price,  and  accepted  conveyance  of  the  real  estate;  that  the  representa- 
tion was  false;  that  on  December  23,  1957$   the  Village  of  Nuudelein 
adopted  a  special  assessment  ordinance  for  storm  sewers;  and  that 
plaintiffs  will  be  inquired  to  e;q;>end  a  large  sum  of  money  in  order 
to  comply  with  the  ordinance.  In  its  answer  defendant  admitted  the 
sale  of  the  property  to  plaintiffs,  but  denied  all  other  allegations 
contained  in  the  complaint. 
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The  •vld«nce  dlacloeed  that  the  Jchaefere  entered  Into  a 
contract  with  the  defendant  corporation  on  October  13,  1955,  and  not 
on  July  20,  1:^5^*  as  alleged.  By   the  contract  defendant  atsreed  to 
build  a  brick  veneer  house  according  to  the  Veterans  Administration's 
Master  Panel  193^'  on  the  preaileeD  described,  and  upon  completion  to 
convey  the  premises  to  plaintiffs  for  $16,950.  The  house  was 
constructed  and  the  property  was  conveyed  to  plaintiffs.  They  took 
possession  in  June,  1936. 

Mr.  Schaefer  testified  that  in  April,  1956,  he  went  to 
defendant's  office  located  in  a  model  home  near  the  premises  and  there 
met  Mr.  Freenan,  then  px'esident  of  the  company.  As  they  stepped 
outside  the  office,  Sohaefer  commented  on  the  amount  of  mud  In  the 
area.  ttr.  Fx*eeman  said:   "Don't  worry,  the  storm  sewers  have  been 
a  little  clogged  up.  This  particular  location  was  owned  by  Sam  Insull 
years  ago  and  he  put  sewers  in  here  for  a  model  community  for  the 
people  of  Chicago."  According  to  plaintiff* s  testimony,  this  statement 
was  made  several  months  after  plaintiffs  had  executed  the  contract  to 
buy  the  pjroperty. 

The  only  other  witness  at  the  trial  was  Mr.  Turk,  who  was 
Freeman's  successor  as  president  of  the  company.  Mr.  Turk  identified 
an  exhibit  captioned  Subdivision  Information  which  was  defendant's 
request  made  in  Kay,  1955*  to  the  Veterans  Administration  for  an  analysis 
of  the  subdivision  and  for  VA  advice  and  susgestions.  This  exhibit 
represented  to  the  Veterans  Administration  that  there  were  no  storm 
sewers  in  the  subdivision.  There  waa  8<»ae  evidence  that  this  exhibit  • 
was  present  when  the  contract  was  signed  and  that  it  is  incorporated 
in  the  conti»act  by  reference. 

Plaintiffs-Appellees  filed  no  brief  in  this  court.  On  this 
state  of  the  record  we  would  be  justified  in  reversing  and  remandinis 
the  cause  without  any  further  discussion.  2  I.L.P.  514,  Appeal  and 
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ErzK>r  par.  ^60;  Sckclls  v.  City  Council  of  Bast  St.  Louis,  23  111. 
App.  2d  360,  362 j  Bablnakl  v.  Bablnskl,  20  111.  App,  2d  336,  3^0. 
Nevttrth«lesB  we  have  carefully  examined  the  abstract  and  record  In 
this  case  aiwl  find  no  other  reference  to  storm  sewers  In  the 
evidence.  It  Is  obvious  that  plaintiffs  could  not  have  been  Induced 
to  make  a  contract  in  October,  1955,  by  means  of  any  representation 
made  in  April,  1:^)56,  and  that  they  could  not  have  relied  upon  9Uoh 
representation  at  the  time  they  made  the  contract. 

Since  there  is  no  other  evidence  In  the  record  to  support 
the  misrepresentation  allo^^ed,  the  verdict  and  Judgment  against 
defendant  are  against  the  manifest  weight  of  the  evidence.  Accordingly 
the  judgment  of  the  Circuit  Court  of  LaJce  County  is  reversed,  and  the 
cause  le  r«nanded  with  directions  to  enter  judgment  for  defendant 
notwithstanding  the  verdict. 

Reversed  and  remanded  with  directions. 


SMITH,  P.J.,  and  DOVE,  J.,  concur. 
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STATE   OF  ILLINOIS 
APPELLATE    COURT 
THIRD   DISTRICT 
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General  No.    10.343 


Agenda  No.    16 


Dennis   Menegar,    individually  and   as 
surviving  husband  of   rear I   Menegar,   and  as 
administrator  of   the  estate   of  Pearl  Henegar, 
deceased , 


Plaintiffs-Appellants, 


vi. 


Appeal  frotr  the 
Circuit  Court  of 
Champaign  County 


I.Af 


/- 


Illinois  Central  "allroad  Company,  a 
corporation,  0.  G.  Cooper,  Charlea  E, 
Alspach  and  C.  E.  Kwaslgroch, 

Defendants -Appellee 8. 
ROETH,  Justice.  eJ  V  ^«, 

Suit  was  brought  by  the  husband  individually  and  as  adminis- 
trator of  the  estate  of  Pearl  Henegar  for  damages  arising  out  of 
her  death,  for  ambulance,  medical,  hospital  and  funeral  expenses 
Incurred  by  him  on  behalf  of  deceased,  and  for  damages  sustained 
by  him  in  the  destruction  of  his  autoatjobile.   Defendants  are  the 
Illinois  Central  -:allroad  Company,  whose  train  collided  with  the 
aforesaid  automobile,  and  the  engineer,  fireman  and  head  brake-nan 
of  said  train.  The  case  was  tried  before  a  jury  and   at  the  con- 
clusion of  plalit'i:it^t'8»  case  on  nation  made  by  defendants  the 
court  dlxrected  a  verdict  in  favor  of  each  of  the  defendants 
against  the  plaintiffs  as  administrator  and  Individually  and 
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entered  Judgment  thereon.   From  thl8  judgment  plaintiffs, 

Individually  and  as  administrator,  appeal. 

As  stated  In  Tucker  v.  New  York.  Chicago  .fi>d  Sty  L.  R.  R.  Co.. 

12  111.  App.  2d  545,  lAO  N.E.  2d  370,  affirmed  In  1?  TU.  2d  532, 

147  N.E.  2vi  376: 

"A  fnotlon  for  a  directed  verdict  should  be  allowed 
If,  when  all  the  evidence  Is  considered,  with  all 
reasonable  Inferences  to  be  drawn  therefroan  In  Its 
aspects  most  favorable  to  the  party  against  whoT, 
the  motion  Is  directed,  there  Is  a  total  failure  to 
prove  one  or  more  essential  elements  of  the  case," 
Watts  v.  Bacon  &  Van  Busklrk  Glass  Co.,  18  III. 
7q   226,  163  N.E.  2d  425. 

With  this  In  mind  the  evidence  below  will  be  set  out  so  as  to 

raise  all  proper  Inferences  In  favor  of  the  plaintiffs. 

The  accident  herein  occurred  at  approximately  1:25  A.M.  on 

November  15,  1958,   Decedent,  who  was  52  years  of  age,  had  been 

cTiployed  as  a  waitress  In  a  bowling  alley  restaurant  In  Onarga, 

Illinois,  some  three  miles  north  of  the  scene  of  the  acci<^ent. 

She  started  work  at  4:00  P.M.  of  the  previous  day  and  worked 

until  closing  and  assisted  after  that  In  cleaning  the  restaurant 

until  after  1:00  A.M.   5he  left  the  restaurant  at  about  1:10  A.M. 

driving  the  automobile  which  was  subsequently  struck  by  defendant's 

train.   She  had  no  intoxicants  to  drink  during  or  after  working 

hours,  was  In  a  cheerful,  happy  mood,  and  did  not  appear  to  be  tired 

or  sleepy.   In  short,  all  her  faculties  appeared  to  be  functioning 

normally.   She  was  a  good,  careful  and  conscientious  driver  and 
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had  b«en  for  many  years.  Several  witnesses  who  hacJ  observed  her 
drive  or  had  driven  with  her  so  testified.   After  leaving  the 
restaurant  her  employers  got  into  their  autotrioblle  and  testified 
that  they  watched  her  get  into  the  automobile  of  her  husband  alone 
and  both  vehicles  proceeded  down  "oute  45  with  the  decedent  following 
her  eraployers.  It  was  especially  foggy  and  raining  very  hard. 
There  was  nothing  unusual  about  the  manner  in  which  the  decedent 
walked,  talked  or  drove  at  that  tlflne.  The  last  time  she  was 
seen  was  a  few  seconds  after  pulling  away  in  her  car  from  the 
restaurant  as  she  proceeded  south  on  Route  45  heading  home.  She 
had  worked  at  this  restaurant  from  time  to  time  for  a  few  years 
previous,  travelling  the  sanie  route  back  and  forth  to  her  home. 
The  weather  conditions  were  such  that  the  windows  of  automobiles 
tended  to  steam  up  and  combining  with  that  the  rain  and  fog 
limited  visibility.  The  employers  testified  that  they  lost  sight 
of  her  because  of  weather  conditions. 

In  the  process  of  going  home  the  deceased  drove  south  on 
.oute  45  to  the  Thawvllle-Delrey  Road,  hereafter  referred  to  as 
the  Road,  then  west  along  the  Road  to  her  home.  The  railroad 
tracks  run  due  south  out  of  Onarga,  parallel  with  and  approxlrnately 
100  feet  west  of  >  oute  45  and  are  elevated  sovki    10  feet  above  the 
route.   Route  45  and  the  Road  Intersect  approximately  3  miles  south 
of  Onarga  and  at  this  point  the  Road  Is  divided  Into  three  lanes, 
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Weat  of  the  tracks  the  Road  is  a  one-way  concrete  slab  10  feet  In 
width  with  dirt  on  either  side  of  the  slab  and  at  about  the  same 
grade  level  ac  Route  45.   The  right  of  way  of  the  Road  is  32  feet 
in  width  both  on  the  east  and  the  west  side  of  the  tracks,  as 
well  as  over  the  tracks.   As  you  proceed  from  the  west  to  the  east 
the  Road  goes  up  the  Incline  toward  the  tracks  of  the  railroad 
and  across  the  tracks.   The  main  traveled  portion  across  the 
tracks  has  19   foot  planks  lying  parallel  and  approximately  level 
with  the  top  of  the  tracks.   Tliere  are  two  sets  of  rails,  one 
northbound  on  the  east  and  one  southbound  on  the  west,  and 
separating  the  east  rails  from  the  west  rails  Is  a  smiall  section 

H  which  is  pavec^   with  gravel.   After  the  Road  passes  the  tracks 
and  proceeds  east  It  is  again  pave«i  with  the  paved  portion  being 
somewhat  less  than  18  feet.   It  runs  In  an  easterly  direction  for 

j   about  25  yards  east  of  the  tracks  anci  then  divides  into  three 
lanes,  one  lane  going  straight  ahead  to  abut  Into  Route  45  at  a 

I  right  angle.   Another  lane  curves  to  the  right  for  traffic 

'   proceeding  off  the  Road  anc  south  on  Route  45  or  coming  off  Route  45 
from  the  south  to  proceed  west  on  the  Road.   The  other  lane  curves 
to  the  left  for  traffic  proceeding  north  off  the  :oad  or  for  traffic 
coialng  from  the  north  that  proceeds  west  on  the  "oad.   The  right 
of  way  of  the  railroad  Is  200  feet. 

The  only  eye  witnesses  to  the  accident  were  the  Individual 
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defenclants  who  did  not  testify.  Their  Interrogatories  v^'ere  read 

to  the  Jury  and  from  them  certain  facts  appear.   It  should  be  now 

noted  that  there  Is  no  testimony  of  the  movement  of  decedent's 

car  after  It  left  her  place  of  esnployrnent  in  Onorga,  Which  of 

the  three  lanes  she  usee  In  leaving  Route  45  to  get  onto  th<?  Road 

and  proceed  across  the  tracks  is  unknovm.  The  train  was  heading 

south  on  the  ^?esterntno8t  track  at  a  speed  of  between  A5  and  50  miles 

an  hour.   At  a  distance  of  some  1^00  feet  from  the  Intersection 

the  three  Individual  defendants  saw  two  red  lights  near  the 

Intersection  of  the  road  and  tracks,  when  the  train  was  about 
[ 

500  feet  from  the  crossing  the  defendants  vere  able  to  tell  by 

the  headlight  of  the  engine  that  the  red  lights  were  the  tall  lights 

of  an  automobile.   At  that  point  the  brakes  of  the  train  were 

applied.  The  automobile  v.'as  on  the  tracks  some  5  to  50  feet 

south  of  the  crossing  and  the  train  crashed  into  the  right  side 

of  the  car  near  the  rear.  From  the  evidence  It  would  appear  that 

the  car,  when  first  distinguished  to  be  a  car  by  the  crew,  was 

stopped  on  the  tracks  south  of  the  planks  that  constituted  the 

crossing  and  facing  In  a  sotnewhat  southwesterly  direction,  and 

astraddle  the  east  rail  of  the  southbound  track.  The  left  front 

corner  of  the  engine  m&de   contact  with  the  right  rear  of  the  car. 

Vhen  the  train  eaflie  to  a  stop  about  1200  feet  south  of  the  inter- 
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section  the  automobile  wna  Impaled  onto  the  left  front  of  the 
train  and  was  facing  south.   The  two  front  tires  and  the  right 
rear  tire  were  still  inflatec',  while  the  left  rear  was  torn  from 
the  rim. 

Adjacent  to  the  south  end   of  the  planks  and  directly  to  the 
east  of  the  east  rail  of  the  west  tracks,  defendant  had  a  drainage 
ditch  soine  14  to  17  Inches  deep.   The  :voad  across  the  tracks  and 
the  approach  to  the  tracks  Is,  in  some  degree,  pitted  and  rough. 
The  curved  portion  of  the  road,  ostensibly  used  by  motorists  who 
leave  Route  45  to  proceed  west  on  the  ^oad,  is  banked  slightly  so 
that  an  autonoobile  will  lean  toward  the  north  as  It  makes  this  turn. 
The  right  of  way  of  the  railroad  has  power  poles  at  intervals  and 
there  are  trees  along  the  highway  as  it  parallels  the  railroad 
right  of  v.'ay  so  that  the  view  of  the  tracks  to  the  north  is  partially 
obstructed  to  nsotorlsts  driving  off  Route  45,  not  only  because 
of  the  jjoles  and  trees  but  because  of  the  leaning  of  the  car. 
However,  when  a  tnotorist  Is  at  a  point  25  yards  from  the  tracks 
he  Is  out  of  the  curve  and  on  the  straightaway  of  the  road  and 
his  view  is  completely  unobstructed.  The  crossing  is  nwrked  by 
two  cross  buck  signs  lettered  "Railroad  crossing,  two  tracks". 
There  are  no  automatic  signals  that  warn  of  the  approach  of  a 
train.   The  decedent's  body  was  found  after  the  accident  approx- 
imately 150  feet  south  of  the  crossing,  on  the  east  rail  of  the 
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northbound   track.      A  portion  of   the  decedent's   bridge   plate 
and  her  earrings  were   found  approximately  50   to  75   feet   from 
the   south  edge  of   the    planks   that   made    the  crossing. 

It  would  appear  that  the  aiost   logical  and   favorable   Inference 
to  the   plaintiffs   to  be   made  from  the  evidence  was   that   the 
decedent's  autoiw^blle  was  stopped  on  the  track,   that   It  drove 
off  the  planking  or  graveled   portion  of   the  road  and  was   stuck, 
about    5    feet   south  of   the   planks  when  defendant's   train  was  at 
least   lAOO  feet   from  the   crossing,      Hov,jever,  we  will  consider 
all    posslbilltiee    in  our  review  of    this  evidence. 

Plaintiffs'    theory   is   that   there   is   ample   evidence   frooi  which 
the  jury  could  have    found   that   the  railroad  maintained  an  ultra 
hazardous  crossing;    that   it  did  not  give  proper  v;arnlng  for 
such  crossing  or  of   the  approach  of   its  train  and  that   it   failed 
to  keep  a  proper   lookout  for  vehicles  approaching  the  crossing; 
that   the   Individual  defendants   did  not  exercise  proper  care 
especially   in  regard  to   lookout  to  prevent   the   collision.      Plain- 
tiffs  also  contend  that   the   care   and  inaintenance  of   the   road 
leading   to  and  across   the   tracks   by  the  defendant  was   negligence 
on  their   part.      Plaintiffs   further   theorize    that   the  deceased's 
automobile   slipped  off  the    'wet,   oily,   slippery  planking  into  the 
drainage  ditch"  and   the   left  wheel  v;as  caught   in  the  drainage 
hole;   that  she  was  stunned  or  rendered  unconscious   by  the  abrupt 
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stop  and  could  not  extricate  herself  before  the  train  arrived,  or, 
"that  r!ue  to  the  heavy  rain,  fog,  Inclc  of  warning,  }X)ck-T<Tarked 
approach,  obscuration  o^  vision  anr!  the  need  to  watch  for  on  coming 
cars  acrosf!  the  embanktinent ,  caused  her  to  approach  the  crossing 
so  slowly  and  with  such  frpi-nendous  caution  with  her  attention 
fixed  elsewhere,  she  did  not  clear  the  crossing  before  she  was 
struck". 

From  these  facts  the  lower  court  found  plaintiffs  failed  to 
prov*^  any  epeclflc  char^^es  of  negligence  against  the  defendant. 
It  must:  be  first  nottn'  that  the  speed  of  the  train  in  and  of  itself 
is  not  evidence  of  negligence  on  the  part  of  defendsnts.   Prove nrano 
v.  Illinois  Central  R.  Co.,  357  111.  192,  191  M.K.  9.87;   Nice  v. 
Illinois  Cent.  '^.,   Co..  303  III.  App.  292,  25  N.;:.  2d  104.   We 
cannot  see  how  the  question  of  sp^ed^   as  being  the  proximate 
and  negligent  cause  of  the  accident  could  have  been  left  to  the 
jury.   The  train  traveled  only  50  miles  an  hour  over  open  country 
v'lthln  view  of  all,  even  In  sKlveraet   weather.  Under  these  circum- 
stances operation  of  the  train  at  the  sj^eed  of  50  miles  an  hour 
can  not  be  deerned  to  be  negligexioe . 

The  same  is  true  of  the  failure  of  the  railroad  to  ecuip 
the  crossing  with  a  flashing  warning  light.  This  could  hardly 
be  called  a  factor  that  contributed  to  the  accident.   If  \ce   take 
the  hypothesis  of  plaintiffs  that  decedent's  automobile  was 
traveling  slowly  across  the  tracks  when  struck,  then  t^  anist 
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assume  that  she  did  ace  or  should  have  seen  the  train  or  the  light 
on  the  engine.   At  lAOO  feet  the  tralnsnan  could  see  the  red  tall 
lights  of  the  car  and  at  that  point  she  certainly.  If  driving  across 
the  rails,  should  have  seen  the  bright  headlight  of  the  train, 
bad  she  lookec.   If  Is  sugj^ested  that  decedent  could  have  been 
confused,  thinking  the  light  of  the  train  was  the  light  of  an 
automobile  approaching  fror.  the  north  on  ??oute  6  5.   There  Is  nothing 
In  the  record  from  which  such  inference  can  be  made.   The  presence 
of  the  train  itself  v-as  Euf*'lclent  warning  of  Its  approach. 
Coleman  v.  Chici-^^^o,  B.  &  Q.  ^.  Co.,  287  111.  App.  A83,  5  N.E.  2d  10?. 

If  we  take  the  position  that  her  automobile  was  stuck  on  the 
trades  and  slie  was  knocked  unconscious,  then  the  warning  light 
would  hfive  been  of  no  help.   There  is  nothing  in  th*?  evidence 
from  which  it  c6.n   be  inferred  that  dec?>dent  wo^ild  hnve  been 
deterred  in  her  attempt  to  cross  the  tracks  had  a  '?arning  light 
in  Tact  been  flashing.  She  raay   have  been  on  the  tracks  in  this 
condition  soma  tlrne  before  the  train  would  reach  the  point  whore 
it  activated  such  signal.  The  evidence  Is  totally  lacking  from 
which  we  can  infer  that  the  lack  of  signal  lights  or  the  speed 
of  tlie  train  constituted  negligence  on  tlie  part  of  the  defendant 
that  was  the  proximate  cause  of  the  accident. 

Plaintiffs  suggest  that  defendant  should  have  stooped  the 

train  linmed lately  upon  noticing  the  red  lights  in  the  vicinity 

of  the  tracks.   It  oiust  first  be  noted  that  had  the  brakes  been 
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set   at   that   point    the    acclc^ent   -. -onld   nnt  have   been  avoicied.      The 

brakes  were  spplle*'  at    50^   feet   from  the   intersection  anc^   the 

train  travele.i'   a   total  of   1700    feet   before   ctnpplng.      It   is 

obvloup   then  that   the   train  cculd  not   have   been  stopped  even 

had   the  brakes   been  applied    1400   ^eet  away  from  the   intersection 

until   the   train  colli(:ed  with  the   car.      It   is   suf^gestcd   that  c3a;aage 

might  have   been  less  had   the   brakes   b<ien  applieo  at  that  point. 

This   is   pure   speculation   for  it    Is   clear  theiz  had   this   been  cone 

the  train  would   have   still   traveled   some   300   feet  beyond   the  point 

of   impact.   We  are  not   Impressed  by  the  arguctiGnt,  nor  the  authorities 

cited.      In  Janj,?.nin  v.    Im'iang  Harbor  Selt  R.   Co.»    5^t3  111.    App.   A91, 

99  M.r.    2d   578,  cited   by  plaintiff,    the  testimony  established 

that  the   defendant   could  have  seen  the  stalled  automobile  at  a 

point   1400   feet  distant  and  that   it  was   traveling  at   20  to   ?5 

miles  an  hour.     Thei-p:  v-vis   also  testirtiony  that  the   train  could 

have   been  stopped  at  a  point  between  600  and    1100   feet  after  the 

brakes  were  applied.     The  court  there  saids 

"If  the   jury  b(?lievf»d   that  defendant's   freight 
train  vms   traveling;  ?0  to   ?5  miles  an  hoi.'.r  as   it 
approached   the    intersection,  we   think  the   jury 
could   find  thst   the   crew  meTinbGrs    in  the  exercise  of 
ordinary  care   could   have   prevented   the  collision 
by  stopping  the  train  before   it  readied  the    inter- 
section." 

In  that   case   ample   evidence  was   available  frorti  which   favorable 

inferences  could  be  drawn  to  permit   the   jury  to  consider   the  :T«tter. 
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In  the  case  at  bar  there  Is  no  evidence  presentee'  to  show  that 
the  train  did  In  fact  stop  or  could  have  been  stopped  In  logs 
than  Vie   1700  f'^et  it  nctually  took.  Plaintiffs  also  3ugj»e«it 
thst  the  crev  should  have  seen  the  car  before  the  1400  foot  r^olnt , 
or  should  have  seen  It  had  they  looke-!,  yf^t,  there  Is  no  proo*' 
fros!  which  such  Inference  could  be  raised.  The  weather  was  foul 
and  while  it  appears  frorn  the  testimony  that  one  coul<'  on  a  clear 
day  see  three  rrilles  down  the  track  into  Onarga,  however,  the 
testimony  regarding  weather  and  visibility  illustrates  that 
visibility  was  limited.   But  even  should  we  infer  thst  defendant 
should  have  seen  the  car  before  this,  it  umst  be  conceded  that 
the  visibility  of  the  crew  vrould  be  no  better  at  a  great  dletance 
froia  the  intersection  than  it  vas  nt  1400  feet.  The  crer  would 
have  seen  no  more  than  the  two  red  lighte  near  the  trsck.   It 
niust  be  borne  in  miml   that  the  position  of  the  automobile  wns  not 
ascertained  by  the  crew  until  the  train  was  500  feet  from  it. 
Furtlier  it  cannot  be  inferred  that  they  knew  the  position  of  the 
car  or  that  it  was  not  moving  or  thst  it  was  stuck  on  the  tracks 
at  the  distance  of  1400  feet  or  further  back.  The  question  is 
then  posed  as  to  the  duty  of  the  defendant  under  these  circuTRStances, 
It  must  be  noted  that  a  train  has  the  right  of  way  over  autotiiotlve 
traffic  at  intersections  like  the  one  nt   bar.   In  ^qbortson  v. 
New  York  Central  x.  R.  Co,.  ^SB  III,  580,  53  N.E,  2d  527,  the 
court  said: 

-11- 


"i  r>''^*)  ■«•;",■■ 


,f-i 


3n 


f»«    »1    »-: 


78 


■^nSiSr:'^'*''?!^     tsi<*1     •t'15'Vrs  ?     «:.-     ''   rr-'-n-     r-.-V./'^    5rrjt 


■jtaiv  sr^ij 


rtwi   #H3   nrf:  :t>  o(i  nKsa   fl'/r-,'/ 


rii 


3an3  Tto  ie? 


.as- 


'^VJ 


31 


'rn    'TuoD 


"The  right  of  way  (of   the  railroad)    Is  necessarily 
one   peculiarly  Inherent   In  th<?   rallroa<i   In  orcier 
to  iscllltate   rapid   ■np^ration  of  both  freight   and 
passenger   trains,   an^l   the  public   shoul'-'  be  hel<'   to 
a  recognition  of   this  right.      ^hen  a   rallroao   train 
and  a  person  traveling,  on  a  ht«hv;ay  each  approaches   a 
rallrofl)   crossing  at   the   S3.ne   time,    ic    Is  not   the 
duty  of   the  coiipany  to  stop  Its   train,   but  It   Is, 
losteac  ,   the   duty  of   the   traveler.   In  obedience   to 
the  known  custom  of   the  country,   to  stop  an-i   not   pais 
In  front  of   the  a^'vanclng   train,'      Carrell  v.   New 
York  Central   ':.   Co.,   334  111.    599,   52  K.E.    2c!   201; 
Provenzano  v.   Illinois  Central   '.    Co.,   supra. 

In  the   "sobertson  case   plaintiff^   truck  collided  with  a  train  end 

the  court.    In  coi-?nentlng  on  the   duty  of   the   railroad,   sale.: 

"The   engineer  had  a  right,   when  he   first   saw  the 
plaintiff,    to  act  upon  the   precuiinption  that   'obertson 
would  do  what  a  reasonably  prudent  nvan  voulc  do  and 
refrain   from  golnc  upon  the  track  or  putting  himself 
In  a  place  of  danger.     He,   the  engineer,  was  not 
renulreti    to   stoo  the   trp.ln  until    it   became   apparent 
that  plaintiff  had  not  hearu  or  would  not  heed   the 
signal. " 

Plaintiffs   contend   that  the  deceased  could  t^ll  hava  confused 
the   lights   of   the  train  for  an  autonioblle   costing  froi:n  the  north. 
This  contention  assuncs  an  autottjobile  or  autoaobileg  cotuing  from 
the  n^rth.     The  record   is  barren  of  any  evidence   frotr,  which   this 
assumption  can  be  drav?n. 

Plaintiffs    further  contend   that  the  boles    In  the   railroad 
crossing  rriay  be   doeitiO<i   by  the    jury  to  be   negligent  nwlntenance 
of   the   crossing   anv    the    proxlrnate   csrise  of   the    Injury.      .hlle 
It   Is   conceivably  true   that  negligent  maintenance  of  a  crossing 
tr.ay  be   sufficient  evidence   of   negligence   uoon  which  to  base  a 
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finding  against  the  x-ailroac]  in  a  given  case,  the  cases  cited  by 
defendant  are  not  controlling  nor  in  point,   'e  are  asked  to  infer 
that  the  tiececient's  autotnobllc  struck  the  holes  in  the  approach 
or  skidded  on  the  planks  ncross  tho  track  and  thus  caused  the  car 
to  leave  the  road;  or  that  the  pitte  roa,.  or  slippery  planks 
distracted  her  attention  away  from  the  ;"R0v3.ng  train.  Iron!  what 
has  been  said  it  is  clear  v?e  cannot  Infer  that  an  event  happened 
in  a  particular  Mnncr  without  facts  from  which  such  inference 
can  bfc;  urav;u.  The  alternative  theories  of  plaintiffs  as  to  hovj 
the  collision  occurred  indicate  in  thems«?lves  how  unreasonable 
such  an  inference  woulc'  be. 

Along  the  same  line  plaintiffs  say  that  defendant  V7as  negligent 
in  its  failure  to  maintain  the  right  of  way.  The  right  of  way 
v;as  32  feet  in  wiuth,  while  the  gravel  rooc  over  the  tracke  v-as 
but  18  feet  wide.   Plaintiffs  charge  that  failure  to  maintain 
the  entire  right  of  v/ay  was  negligence.   Section  62  of  the  Railroad 
and  warehouses  Act  (Chap.  lU,  Sec.  62,  Smith  Kurd  111.  !^ev.  St.) 
provides  in  substance  th^t  the  approaches  and  crossings  within 
its  right  of  way  ^ust  be  maintained  by  the  railroad,  '.'hile  the 
i-atlroad  has  a  duty  to  so  maintain  the  right  of  way,  yet  this 
does  not  nean  tliey  -nust  inaintsin  the  str-^et  or  roa:  over  the 
entire  width  of  such  right  of  way.  21t2_of_BlaoHUT\2j;.onj;._J.lUn^ 
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Cent.   P..   Qo..    15A    111.    539,    39  N.E.    A78.      Its   only  duty   is   to 
aialntaln  the   approach  anc^   the  crossing  for  at   least  the  satae 
width  as  the   intersecting  traveled   portion  of   the  roa<I.      In  the 
case   at  bar   the  rallroac^  did  at   least  this.     The  drainage  ditch 
sr,  clos?!   to  t'v   raLlroau  crossing  nay  have  been  the  factor   that 
prcvcntcc   the  '.ieceesed   fvovn  extricating  herself  anc?  the  car   frosn 
the   tracks    in  tirno   to  avoit!  the  collision  but  proof  oi    this   is 
lacking.     Shouif!  w  hold  these   factn  vjera  tr\j<»,   our  findings  would 
be  baef?J  on  ;rure  speculation  sn;l  not  an  inforeace  from  given  facts. 
If  the    failure-   to  properly  rr.aintain  the   crossing  anv.'!   its  approaches 
causes   an  autoTaobile  to  stall,    this   irapx-oper  .naintenancc  could 
well   be   t\\c   basis   for  recovery  against  the  raLlroa<;i,      Befor-e   this 
liability  can  be  attached  we  must  of  necessity  be   able  to  say 
or  imply   from  the  evidence   tl^at  such  facts  exist. 

AC  a  final  proposition  plaintiffs   note   that  j&jhey/.bave  made 
all  proof  of  decedent's  cue  care  as  v,'as  available.     They  cite 
gobinson  V.     orkraan.   9   111.   2d  A20,   137  N.I-.    2d  80A.      The  differences 
between  the   two  cases   are  at  once  apparent.      In  the  Robinson  case 
the   evidence  of  the  willful  and  wanton  misconduct  of   the  driver 
of   the  car   in  which  Robinson  was  killed  was  establishes  and  the 
main  question  was   to  establish  v.'ho   the  driver  of  that  car  was, 
the  defendant  or  the  deceased.      In  the  case  at  bar  no  evidence 
was   pi-esented   fi-om  which  this  court  can  say  that  defendant  was 
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negligent  and   thrt   such  negligence   prorlmatcly  causct"   the  accident 

that    led   to  the  death  of   c'ecedGnt, 

'.e  have  undertaken   to  outline   the   evidence    tn  aetatl   when 

conpldered   In  a   light  most   favorable    to   plaintiffs.      In  tho»   final 

pnslyfjlfi    the   r-neculfitions ,   onnjf^cturcs   and  mere   possibilities 

v'hlch  counsel   for  the  plaintiffs  vould  have  us   indulge   in.   If 

best   lllustrrte:.   by  the    folloving  ptatcnnent   in  their  brief,    to-u'lt: 

■'How  did   this  collision  occur?     The    left  rear  wheel,,, 
slipped   froni  tl«  narrow,   oily,  wet  planking  into  the 

fi'-tl'T'.      ~'hir.  plvotei;?    the  c«r  so  that   its   tvo  roc:   lights 
^wrc  visible  to  the   trnlnraen.     They  fix'st  Ba^rf  these 
li;3ht.'?   an   -'^ich   tr    20   seconds   before   the   coLIigloii. 
The  crew  never  saw  them  aiove,   8o  Mrs.   Henegar  had  been 
tl-*er?!    for  sono   tl'.ie. .      '•"■ho.  was   ^tuxitned  by  hittitig  her 
head   on  the   inside   o"   the  car  when  It  stopped   suv-denly 
and   spun  to   its   left...." 

This   state-nent  is   typical  of  all   th<?  contentions  of  counsel   f"or 

plaintiffs   by  which   it   is   sought   to  l-.ipose   llablLltj'  on  fiie   railroad 

for  this  unfortunate  occurrence. 

For  the   reasons?   stated  herein  the   judg^nsx-jt  of   the  Circuit 

Court   o'  Champaign  County  vill   be   afflrniGd, 

Affirmed. 


CABBOLL,  P.J.  AND  REYNOLDS,  J.,  concur. 
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PRUDENCE  MUTUAL  CASUALTY  COMPANY, 
a  corporation, 

Appellant 


V. 


WILLIAM  W.  DUNN,  BILLIE  JOE  LINDSEY 
and  RICHARD  GUDZ, 


APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY. 


Appellees . 

MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 
Plaintiff  sues  for  a  declaratory  judgment  of  non- 
liability on  a  $10,000  judgment  entered  against  one  of  its 
policyholders.   The  trial  court  entered  a  summary  judgment, 
directing  plaintiff  to  pay  the  judgment,  and  it  has  appealed. 

On  December  8^  1956,  Richard  Gudz,  a  minor,  was 
injured  by  an  automobile  owned  by  defendant  William  Dunn,  the 
named  insured  in  an  automobile  liability  insurance  policy 
issued  by  plaintiff,  Prudence  Mutual  Casualty  Company.   In  a 
report  to  Prudence  Mutual ^  Dunn  stated  that  Billie  Joe 
Lindsey  was  the  driver  of  the  automobile  at  the  time  of  the 
accident,  and  that  he,  Dunn,  was  a  passenger.   Gudz  sued  Dunn 
and  Lindsey  for  damages,  alleging  negligent  operation  of  Dunn's 
automobile  by  Lindsey.   The  pleadings  "admit"  that  Lindsey  was 
the  driver  and  Dunn  the  passenger. 

In  a  jury  trial,  Dunn,  called  as  an  adverse  witness, 
testified  that  Lindsey  was  the  driver.   The  jury  returned  a 
/erdict  for  $10,000  against  Dunn  and  Lindsey ^  on  which  judgment 
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was  enteredo   After  the  trial  ended,  Dunn  was  sentenced  to  jail 
for  contempt  of  court,  because  of  conflicting  statements  made  by 
him  under  oath  and  prior  to  the  trial.   Prudence  Mutual  mailed 
letters  of  liability  disclaimer  to  Dunn  and  Lindsey  on  April  29, 
30  and  May  1,  1959. 

Subsequent  to  the  judgment  in  the  basic  action, 
Prudence  Mutual  filed  the  instant  complaint  for  a  declaratory 
judgment  order,  asserting  that  Dunn  and  Lindsey  breached  the  co- 
operation clause  and  are  not  entitled  to  any  protection  or 
indmenity  under  said  policy,  and  that  it  has  no  liability  for 
the  Gudz  judgment.   Dunn,  Lindsey  and  Gudz  were  made  parties 
defendant. 

Lindsey  defaulted.   Dunn  answered,  admitting  that, 
prior  to  trial,  he  had  informed  his  attorney,  Henry  H,  Caldwell, 
that  his  testimony  would  deviate  from  his  prior  statements  that 
Lindsey  was  the  driver,  but  that  during  the  course  of  the  trial 
before  the  jury,  he ^  Dunn,  testified  that  Lindsey  was  the  driver, 
which  was  in  accordance  with  his  prior  statements,  depositions 
and  advice  of  Caldwell,  his  counsel.   For  an  affirmative  defense, 
Dunn  alleged  that  Prudence  Mutual  had  waived  any  and  all  right 
to  deny  coverage  to  him  by  continuing  to  defend  him  at  the  trial. 
Gudz  answered  and  counterclaimed  on  his  $10,000  judgment.   Both 
Gudz  and  Prudence  Mutual  then  filed  motions  for  summary  judgments 
with  supporting  affidavits. 
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The  motion  of  Prudence  Mutual  for  summary  judgment  was 
denied  and  that  of  Gudz  was  allowed.   The  summary  judgment  order, 
entered  June  16,  1960,  recites  that  the  court  considered  the 
affidavits,  answers  and  motions  of  the  parties  and  heard  testi- 
mony-- (Henry  H„  Caldwell).   The  order  directs  Prudence  Mutual, 
"on  behalf  of  William  Dunn  and/or  Billie  Joe  Lindsey,"  to  pay 
to  Gudz  $10,000,  with  interest  from  April  29,  1959,   Judgment 
for  that  amount  was  entered  in  favor  of  Gudz  and  against 
Prudence  Mutual. 

The  record  shows  that  on  April  25,  1959,  the  Saturday 
before  trial,  a  conference  was  had  between  Dunn,  Lindsey  and 
Caldwell,  the  attorney  retained  by  Prudence  Mutual  to  represent 
Dunn  and  Lindsey  in  the  Gudz  trial.   Dunn  there  stated  for  the 
first  time  that  he,  and  not  Lindsey,  was  the  driver.   He  said 
that  he  had  been  drinking  intoxicating  liquors  prior  to  the 
accident,  did  not  want  to  have  charges  preferred  against  him, 
and  paid  police  officers  $50  to  report  that  Lindsey  was  the 
driver,   Caldwell  informed  Dunn  and  Lindsey  that  in  view  of  the 
new  information  that  Dunn  was  the  driver  and  not  Lindsey,  he 
did  not  know  what  the  company's  attitude  would  be,  but  he  would 
report  the  conflicting  statements  to  it,  and  Dunn  and  Lindsey 
should  report  for  trial  on  Monday,  April  27,  1959. 

The  trial  started  on  April  27,  with  Dunn  present. 
Lindsey  had  left  town  for  Tennessee  over  the  week  end  and  failed 


to  appear  at  the  trial,  which  ended  April  30.   Before  the  trial 
started,  the  court  denied  a  motion  by  Caldwell  to  withdraw  as 
attorney  for  Lindsey,  because  of  his  failure  to  appear  for  trial. 
After  the  noon  recess,  Caldwell  informed  the  court  of  Dunn's 
statement  made  on  Saturday,  the  25th,  that  he,  Dunn,  and  not 
Lindsey,  was  the  driver.   He  then  made  a  motion  to  withdraw  as 
attorney  for  Dunn,  and  that  the  cause  be  continued  so  that  Dunn 
could  obtain  other  counsel.   During  the  hearing  of  this  motion 
and  while  under  oath,  Dunn  again  gave  conflicting  answers  as  to 
whether  he  was  or  was  not  the  driver.   After  the  motion  was 
denied,  Caldwell  informed  the  court  and  Dunn  that  Prudence 
Mutual  would  bring  an  action  for  a  declaratory  judgment  of  non- 
liability. 

On  July  14,  1960,  subsequent  to  the  entry  of  the 
instant  judgment,  the  trial  court  adjudged  Lindsey  in  default 
and  ordered  that  the  instant  complaint  be  taken  as  confessed 
against  him.   Lindsey 's  absence  at  the  trial,  not  claimed  to  be 
collusive,  does  not  here  affect  the  issue  of  plaintiff's 
liability  on  the  Gudz  judgment  against  Dunn. 

We  think  the  principal  question  is  whether  the 
admittedly  contradictory  and  variant  statements  made  by  Dunn, 
as  to  the  identity  of  the  driver,  constitute  a  breach  of  the 
co-operation  clause  of  the  policy,  sufficient  to  release 
Prudence  Mutual  from  liability  under  the  policy.   The  co- 


operation  clause  states-   "The  insured  shall  cooperate  with  the 
company  and,  upon  the  company's  request,  shall  attend  hearings 
and  trials  and  shall  assist  in  effecting  settlements,  securing 
and  giving  evidence^  obtaining  the  attendance  of  witnesses  and 
in  the  conduct  of  suits." 

As  stated  in  Allstate  Ins.  Co.  v.  Keller  (1958),  17 
111.  App.  2d  44:   Co-operation  by  an  insured  means  that  there 
shall  be  a  fair  and  frank  disclosure  of  information  reasonably 
demanded  by  the  insurer,  to  enable  it  to  determine  whether  there 
is  a  genuine  defense;  the  failure  to  co-operate  must  be  material 
to  the  liability  of  the  insured;  false  statements  made  by  the 
insured  to  the  insurer  may  be  sufficient  to  constitute  a  breach 
of  the  co-operation  clause  on  which  a  defense  of  nonliability 
may  be  predicated;  and  that  determination  does  not  require  an 
actual  showing  of  prejudice  or  detriment  to  the  insurer.   An 
initial  false  statement  by  the  insured  to  the  insurer,  as  to 
the  identity  of  the  driver,  standing  uncorrected  for  a  period 
of  time,  has  been  held  to  be  a  breach  sufficient  to  relieve  an 
insurer  from  its  obligations  under  the  liability  coverage  of 
its  policy.   Standard  Mutual  Ins.  Co.  v.  Kinsolving  (1960), 
26  111.  App.  2d  180. 

Dunn's  trial  testimony  was  consistent  with  his  initial 
statement  to  the  insurer  and  his  deposition  of  March  3,  1959. 
An  affidavit  by  Dunn,  filed  in  opposition  to  the  motion  of 


Prudence  Mutual  for  summary  judgment,  admits  the  contradictory 
statements  made  to  Caldwell  and  in  court  before  the  impaneling 
of  the  jury,  but  asserts  that  he  made  these  contradictory  state- 
ments because  he  believed  that  Prudence  Mutual  was  seeking  to 
avoid  its  policy  coverage  of  the  Gudz  accident  because  a  minor, 
Billie  Joe  Lindsey,  was  driving  the  car. 

The  record  affirmatively  shows  that  Dunn,  prior  to 
April  25,  1959,  had  been  informed  by  Prudence  Mutual  that  it 
wanted  his  waiver  of  coverage  on  the  Gudz  basic  suit,  because 
Lindsey,  a  minor,  was  driving  the  car  at  the  time  of  the  acci- 
dents  Dunn's  affidavit  states  that  he  told  Caldwell  that  he  was 
going  to  testify  that  he  was  the  driver  and  not  Lindsey,  to  pre- 
vent Prudence  Mutual  from  denying  coverage.   Although  Caldwell 
denied  that  Dunn  at  any  time  stated  his  motive,  the  trial  court 
concluded  that  Dunn's  motive  for  changing  his  story  prior  to  the 
trial  was  known  to  Prudence  Mutual.   The  trial  judge  remarked 
that  he  did  not  think  that  Prudence  Mutual  was  deceived  or  that 
it  changed  its  position  because  Dunn's  variant  statements  were 
made  at  a  time  when  he  was  being  "pressed  to  sign  some  docu- 
ments. *  •>■<•  *  and  during  the  five-day  trial  stuck  to  the  original 
story  that  the  company  had  heard."   The  judge  stated  that,  under 
the  circumstances,  he  felt  Dunn  should  be  protected. 

We  believe  the  record  amply  supports  the  conclusion  of 
the  trial  court  that  Dunn's  temporary  change  of  story  as  to  who 
was  driving  was  not  a  breach  of  the  co-operation  clause  suffi- 
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cient  to  release  Prudence  Mutual  from  its  liability  under  its 

policy  for  the  Gudz  judgment. 

For  the  reasons  stated,  the  judgment  of  the  trial 
court  is  hereby  affirmed. 

AFFIRMED. 
KILEY,  P.J.,  AND  BURMAN,  J.,  CONCUR. 
ABSTRACT  ONLY. 
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THOMAS  E.    LA  DUKE, 

Appellee, 

V. 

ROY  P.  MORRISON, 

Appellant «    ) 

MR.  JUSTICE  Mccormick  delivered  the  opinion  of  the  court 

Thomas  E.  LaDuke,  hereinafter  referred  to  as  the 
plaintiff,  brought  suit  in  the  Municipal  Court  of  Chicago 
for  a  balance  of  $7,6h8,13   allegedly  due  him  upon  his 
commission  account  as  sales  manager  in  the  real  estate 
office  of  Roy  P,  Morrison,  hereinafter  referred  to  as 
defendant.  The  suit  was  based  upon  a  certain  contract, 
a  copy  of  which  was  attached  to  the  statement  of  claimo 
The  defendant  filed  an  answer  denying  that  the  sum  of 
$7,61+8.13  was  due  the  plaintiff o 

At  the  close  of  the  plaintiff's  evidence  the 
trial  court  sustained  plaintiff's  motion  for  a  directed 
verdict  in  the  amount  of  $1,271.21.  At  the  close  of  all 
the  evidence  the  trial  court  entered  an  order  that  a 
verdict  be  directed  in  the  sum  of  $3j377.8l,  which  sum 
Included  the  amount  of  $1,271.21,  which  was  the  amount 
in  the  order  for  a  directed  verdict  at  the  close  of 
plaintiff's  evidence.  The  case  was  then  submitted  to 
the  jury  with  reference  to  certain  disputed  items.  The 
Jury  returned  a  verdict  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $''+,12l+.32 .  The  court  entered 
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judgments  for  $3,377.81  and  $if,12l+,32  against  the  defendant,.. 

from  which  this  appeal  is  taken. 

The  defendant  filed  a  post-trial  motion  on  January 
2  5,  i960  in  which  he  asked  for  a  new  trial.   In  that  motion 
he  alleged  certain  grotinds  generally  and  one  groiond  specifi- 
cally o   On  February  5,  I960  the  court  overruled  the  post-trial 
motion  of  the  defendant.  On  February  11,  I96O  the  defendant 
filed  in  the  trial  court  his  notice  of  appeal »  On  April  1, 
i960  the  defendant  filed  a  motion  asking  leave  to  file  an 
amended  post-trial  motion,  and  on  the  same  date  the  court 
entered  an  order,  over  the  objection  of  the  plaintiff, 
giving  leave  to  the  defendant  to  file  an  amended  post-trial 
motion  "nunc  pro  tunc,  as  of  January  25,  I96O,  and  that  the 
Amended  Post  Trial  Motion  be  and  is  hereby  denied  nunc  pro 
tunc  as  of  February  5?  I96O."  The  latter  post-trial  motion 
made  specific  objections  to  various  alleged  errors  of  the 
trial  court  in  the  course  of  the  trial. 

This  court  must  first  determine  the  contention 
raised  by  the  plaintiff  that  the  court  had  no  power  to 
permit  the  defendant  to  file  a  post-trial  motion— whether 
nunc  pro  tunc  or  otherwise—after  notice  of  appeal  had 
been  filed  and  after  thirty  days  from  the  date  when  the 
court  had  made  its  judgment  final  by  denying  the  original 
post-trial  motion  of  the  defendant. 

There  is  no  question  that  the  court  lacked  the 
power  to  enter  its  order,  permitting  the  filii.^gi  of  the 
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amended  post-trial  motion  and  denying  the  same,  nxmc  pro  tunc » 

As  was  said  in  Lindauer  v.  Pease ^  192  111.  if 56,  61  N.E.  h'^kt 

••The  office  of  an  order  nunc  pro  tunc  is  only 
to  supply  some  omission  in  the  record  of  an  order 
which  was  really  made  but  omitted  from  the  record. 
If  an  order  is  actually  made  by  the  court  but  there 
is  a  failure  to  enter  it,  the  court  may  correct 
the  mistake  in  failing  to  enter  the  order,  and 
make  the  record  show  the  order  which  the  court 
actually  made  as  of  the  time  it  was  made.  No 
court  has  a  right  to  create  an  order  by  that 
method  or  to  supply  an  order  which  was  never 
in  fact  made," 

See  also  Clark  v.  Augustine.  3^+2  111.  App .  296,  96  N.E. 2d  582, 
and  Newport  et  al.  v.  McPherson  et  al.,  I98  111.  App,  262. 

The  defendant  urges  that  even  though  the  court  lacked 
the  power  to  enter  the  order  to  permit  the  filing  of  the 
post-trial  motion  and  to  deny  the  same  nunc  pro  tunc,  never- 
theless it  had  the  power  to  allow  the  filing  of  it  as  an 
amendment  and  deny  it  as  of  the  date  vrhen  filed.  That  con- 
tention cannot  be  sustained. 

That  the  trial  court  loses  Jurisdiction  of  the  case 
when  thirty  days  have  expired  from  the  final  Judgment  therein 
is  a  rule  established  both  by  statute  and  by  case  law.  After 
thirty  days  had  elapsed  from  the  time  of  the  denial  of  the 
first  post-trial  motion  the  court  had  no  power  to  vacate  or 
modify  its  decrees,  judgments  or  orders  except  as  to  matter 
of  form  or  clerical  errors.  Parish  Bank  &  Trust  Co.  v. 
Uptown  S.  &   S.  Co,,  300  111.  App.  73,  20  N.E  .2d  63^. 
It  is  provided  by  statute  and  has  been  repeatedly  held 
that  before  a  reviewing  court  will  consider  errors  argued 


by  the  appellant  those  errors  must  have  been  raised  speclfl-- 

cally  in  the  post-trial  motion  and  passed  upon  by  the  trial 

court.  The  attempted  amendment  of  the  post-trial  motion,  so 

as  to  bring  it  within  the  scope  of  that  rule,  after  thirty 

days  have  elapsed  is  beyond  the  power  of  the  court  and  it 

is  an  attempted  amendment  as  to  matter  of  substance  and  not 

as  to  matter  of  form. 

Section  76  of  the  Practice  Act  provides  that  an 

appeal  is  perfected  by  the  filing  of  a  notice  of  appeal 

in  the  trial  court  and  that  no  step  other  than  such  filing 

is  Jurisdictional.  When  a  notice  of  appeal  is  filed  in  the 

trial  court  the  case  proceeds  in  the  court  of  review,  mot  as 

a  new  case,  but  as  a  continuation  of  one   that  was  pending  in 

the  trial  court.  The  jurisdiction  of  the  reviewing  court 

to  take  the  case  attaches  when  the  notice  of  appeal  is  filed 

in  the  trial  court.  Amer,  Smelting  Co.  v»  City  of  Chicago, 

^09  111.  99,  98  N.E.2d  710.   It  has  been  repeatedly  held 

the  filing  of 
that  after  the  perfection  of  an  appeal  by^a  notice  of  appeal 

in  the  trial  court  all  further  proceedings  are  stayed  in 

the  trial  court.  Matters  of  form  could  still  be  corrected 

below  and  the  trial  court  could  enter  such  orders  as  are 

directed  by  the  statutes  and  rules  of  the  Supreme  Court 

with  reference  to  carrying  forward  the  appeal  and  could 

dismiss  the  appeal  in  case  of  failure  of  the  appellant  to 

comply  with  the  rules.  Brenza  v.  Jordan^  11  111.  Appo2d 

1^0,  136  N,Eo2d  571.  The  trial  court  is  restrained  from 
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enterlng  any  order  which  would  change  or  modify  the  Judgment 
or  decree  or  the  scope  thereof.   Llnd  v.  Spannuth^  8  111. 
App.2d  i+^2,  131  N.E.2d  796.  The  reviewing  court  could 
accept  the  filing  of  a  supplemental  record,  which  would 
be  accepted  only  to  the  extent  that  it  showed  what  had 
actually  taken  place  before  the  time  of  perfecting  the 
appeal.   Ogden  v.  Town  of  Lake  View,  121  111.  If22,  13  N.E. 
159.  The  only  questions  which  could  be  considered  by  the 
reviewing  court  were  those  existing  at  the  time  when  the 
notice  of  appeal  was  filed.  Amer.  Smelting  Co.  v.  City  of 
Chicago,  supra?   Cowdery  v.  Northern  Trust  Co.^  321  111.  App. 
2^3 J  53  N.E. 2d  1+3,  which  cites  Simon  v.  Balasic,  316  111. 
App.  ^-1+2,  If 5  N.E  .2d  985  as  holding  that  after  the  notice 
of  appeal  was  filed  the  trial  court  had  no  power  to  enter 
any  order  involving  a  matter  of  substance 5  Bollaert  Vq 
Kankakee  Tile  &  Brick  Co.,  3-17  HI.  App.  120,  h5   N.E. 2d  506. 
See  also  Wolcott  v.  Village  of  Lombard,  387  111.  621,  '^7 
N.E. 2d  35l«   It  has  been  held  that  a  post-trial  motion  may 
be  amended,  but  the  furthest  that  the  courts  have  gone  Is 
to  permit  the  amendment  during  argument  on  the  post-trial 
motion  in  the  trial  court,  Taylor  v.  Hughes ^  17  imipp.2d 
1385  11+9  N.E. 2d  393. 

It  is  our  opinion  that  we  cannot  consider  anything 
except  such  matters  as  were  raised  in  the  original  post=trial 
motion,  and  as  the  plaintiff  points  out  in  his  brief,  the 
only  question  v/hich  can  be  considered  by  us  Is  aS  to 
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whether  the  court's  order  at  the  close  of  all  the  evidence  for 
a  directed  verdict  in  the  amount  of  $3,377.81  is  based  on 
proper  admissions  by  the  defendant  over  and  above  the  amount 
of  $1,271.21  which  the  defendant  admits  was  supported  by 
the  evidence. 

The  trial  court  apparently  found  that  the  defendant 
made  admissions  in  his  pretrial  deposition  that  he  was  indebted 
to  the  plaintiff  in  the  sum  of  $2,106.60  over  and  above  the 
amount  of  $1,271.21,  which  latter  amount  the  defendant  says  in 
the  post-trial  motion  is  correct. 

Before  the  trial  of  the  case  a  discovery  deposition 

was  taken  of  the  defendant  by  the  plaintiff.  Under  rule 

19—10  of  the  Supreme  Court  a  discovery  deposition  may  be 

used  as  an  admission  made  by  a  party  in  the  same  manner  and 

to  the  same  extent  as  any  other  admission.  The  plaintiff 

devotes  a  considerable  portion  of  his  brief  to  arguing  that 

the  admissions  contained  in  the  deposition  were  "judicial 

admissions"  and  could  not  be  contradicted  by  the  defendant 

and  that  the  rule  applies  whether  the  admissions  were  made 

in  the  actual  trial  of  the  case  or  in  a  pretrial  deposition. 

In  support  of  that  contention  plaintiff  cites  McCormack  v« 

161  N.E,2d  599. 
Haan,  23  Ill.App.2d  87, a  That  case  was  reversed  by  the 

Supreme  Court  in  McCormack  v.  Haan,  20  111. 2d  75,  I69  N.E.2d 

239,  in  which  the  court  corrects  some  ixnwarrantedly  broad 

statements  concerning  "judicial  admissions"  apneering  in 

other  opinions  of  our  courts.  The  court  says  (p.  78); 


\ 
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"Of  course  a  party  may,  by  his  own  testimony, 
conclusively  bar  his  claim  or  his  defense.  But  a 
determination  that  he  has  done  so  depends  upon  an 
evaluation  of  all  of  his  testimony,  and  not  just  a 
part  of  it.   It  depends,  too,  upon 'an  appraisal  of      i 
his  testimony  in  the  light  of  the  testimony  of  the 
other  witnesses  and  a  consideration  of  their  respec- 
tive opportunities  to  observe  the  facts  about  which 
they  testify.  McCorraick  on  Evidence,  pp.  513-516; 
9  Wigmore  on  Evidence,  3rd  ed.,  sec,  259^(a)." 

The  plaintiff  also  cites  Meier  v.  Pocius,  17  Ill.App.2d  332, 
150  N.E.2d  215,  which  merely  holds  that  an  admission  made  in 
a  pretrial  deposition  submitted  in  support  of  a  motion  for 
summary  judgment  and  which  is  uncontradicted  by  counter- 
affidavits  is  binding  on  the  plaintiff.  The  rules  generally 
applicable  to  admissions  apply  to  the  admissions  under  dis- 
cussion here,  which  were  contained  in  the  pretrial  deposition. 
In  the  case  before  us,  the  defendant  while  on  the  stand  was 
asked  as  to  whether  or  not  the  plaintiff  was  in  his  opinion 
entitled  to  commissions  on  four  properties,  all  of  which 
were  of  necessity  involved  in  the  $2,106.60,  one  of  the 
items  for  which  verdict  was  directed  at  the  close  of  all  the 
evidence.   In  response  to  those  questions  the  defendant 
stated  that  the  plaintiff  had  no  right  to  the  commissions. 
In  the  pretrial  deposition  apparently  the  defendant  had 
stated  that  the  plaintiff  was  entitled  to  the  commissions. 
On  the  trial  counsel  for  the  plaintiff  asked  the  defendant 
as  to  whether  the  questions  Involving  the  four  properties 
were  propounded  to  him  at  the  time  the  deposition  was  taken 
and  as  to  whether  or  not  he  made  the  alleged  anc;wers,  and 
concerning  three  of  the  four  properties,  he  stated  in 
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effect  that  he  did  not  remember.  Under  those  circumstances  In 
order  for  the  deposition  to  have  the  effect  of  an  admission 
concerning  the  three  properties  there  must  be  proof  submitted 
that  the  deponent  answered  the  questions  in  the  deposition  in 
the  manner  and  form  as  therein  set  out.  No  such  proof  was 
made.  Under  the  circumstances  before  us  It  was  necessary 
to  prove  the  deposition  in  the  same  manner  as  testimony  taken 
in  a  former  hearing  in  the  same  case  would  be  proved.  Without 
such  proof  the  trial  court  had  no  right  to  treat  any  alleged 
statements  made  in  the  deposition  as  admissions  on  the  part 
of  the  defendant  concerning  the  sales  commissions  therein 

mentioned. 

Both  the  plaintiff  and  the  defendant  have  in  their 
briefs  elaborate  tables  concerning  the  admissions  and  what 
in  their  opinion  is  a  proper  evaluation  thereof.   In  the 
crucial  items  the  tables  are  in  sharp  conflict.  After  a 
careful  analysis  of  the  mathematical  computations  of  plain- 
tiff and  defendant  the  court  does  not  feel  that  either  side 
could  qualify  for  honors  in  a  course  In  mathematics.  The 
trial  court  had  found  that  the  defendant  in  his  pretrial 
deposition  had  admitted  certain  commissions  as  due  plaintiff 
by  him.  The  amount  thus  found  by  the  trial  court  to  be  due 
was  excessive  in  view  of  the  fact  that  he  treated  as 
admissions  statements  allegedly  made  by  the  defendant  in 

the  pretrial  deposition. 

At  the  time  the  contract  was  entered  into  the 
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plaintiff  was  indebted  to  his  former  employer  in  the  sum  of 
$^08.99,  and  in  the  contract  it  is  stated  that  any  money  owed 

by  the  plaintiff  to  his  former  employer  will  be  paid  by  the 
defendant  "in  consideration  for"  the  plaintiff  entering  into 
the  contract c  The  contract  also  contains  a  further  provision 
that  the  defendant  at  the  time  of  the  signing  of  the  contract 
gave  the  plaintiff  $1,000,  for  which  he  gave  the  defendant  a 
note,  and  the  contract  also  further  provides  that  if  the  plain- 
tiff's earnings  are  $15,000  or  more  within  one  year  from  the 
date  of  the  execution  of  the  contract  he  is  to  pay  back  the 
$1,000  and  his  cancelled  note  vdll  be  returned  to  him.  It  is 
the  contention  of  the  defendant  that  the  plaintiff  left  the 
employ  of  the  defendant  before  the  expiration  of  the  year  and 
that  consequently  under  the  contract  provisions  he  owed  $1,000 
to  the  defendant.  He  also  contends  that  the  amount  of  $^+08. 99? 
which  was  paid  by  the  defendant  to  the  former  employer  of  the 
plaintiff,  should  be  set  off  against  plaintiff's  claim  for 
commissions  against  the  defendant. 

The  plaintiff  contends  that  under  the  terms  of  the 
contract  he  was  entitled  to  a  20^  sales  manager's  commission 
on  all  sales  made  by  salesmen  in  the  defendant's  office.  The 
defendant  contends  that  he  was  only  entitled  to  lOJ^.  The 
court  submitted  to  the  jury  that  question,  together  with 
the  alleged  right  of  setoff  on  the  part  of  the  defendant  of 
the  $l5!+08.99  against  the  plaintiff's  commissions,  and  also 
as  to  whether  or  not  the  plaintiff  was  entitled  to  any 
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remainlng  commissions  whatsoever.  The  verdict  of  the  jury  was 

in  favor  of  plaintiff  on  all  these  points. 

The  court  was  in  error  in  finding  that  there  were 
admissions  in  the  record  justifying  his  direction  of  a  verdict 
for  $3,377.81.  The  trial  court  entered  two  judgments,  one 
based  on  a  finding  made  by  the  court  against  the  defendant  in 
the  sum  of  $3,377.81,  the  other  based  on  a  verdict  of  the 
jury  finding  in  favor  of  the  plaintiff  and  against  the  defend- 
ant in  the  sum  of  $M-,12'-f  .32 . 

The  court  entered  an  order  directing  a  verdict  in 
favor  of  the  plaintiff  for  $3,377.81.  No  verdict  v;as  given 
to  the  jury„   We  are  aware  that  it  has  been  held  that  where 
the  trial  court  has  sustained  a  motion  for  a  directed  verdict 
it  is  not  error  for  the  court  to  enter  the  verdict  withoTit  a 
formal  submission  to  the  jury,  since  the  rendition  of  the 
verdict  by  the  jury  as  directed  is  a  mere  formality.   Johnson 
V.  Bennett,  395  HI.  389,  69  N.E.2d  899.  The  court  had  a 
right  to  enter  tv;o  judgments  in  the  case.  Zimmerman  v. 
Bankers  Life  &   Casualty  Co.,  32^  111.  App.  370,  58  N.E.2d 
267.  The  procedure  in  the  case  before  us  was  highly  Informal, 
but  standing  alone  it  would  not  be  reversible  error. 

Since  the  case  must  be  reversed  and  remanded  for  a 
new  trial,  in  order  to  clarify  a  ruling  on  an  objection 
which  might  occur  in  the  second  trial  we  will  discuss  it 
even  though  it  was  raised  only  in  the  amended  post- trial 
motion. 

The  defendant  had  offered  to  show  that  at  the 
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time  when  the  plaintiff  received  his  first  commission  check  he 
was  given  a  typewritten  copy  of  certain  figures  by  the  defend- 
ant's bookkeeper,  together  with  her  oral  explanation  of  the 
method  used  in  computing  his  first  commission  check.  The 
figures  would  have  indicated  that  the  plaintiff's  commission 
was  less  than  he  claimed  at  the  trial.  The  court  refused  to 
admit  this  evidence.   It  is  our  opinion  that  the  evidence 
should  have  been  admitted.  The  plaintiff  misapprehends  the 
purpose  for  v;hich  it  was  offered.   It  was  not  an  attempt  to 
show  the  contents  of  an  account  book  by  the  submission  of  an 
abstract  thereof.  Nor  v;as  it  an  attempt  to  show  that  the 
figures  contained  In  the  memorandum  supported  by  the  oral 
testimony  of  the  bookkeeper  were  accurate  and  correct.  The  only 
purpose  of  offering  it  was  to  raise  a  factual  issue  before 
the  jury  as  to  whether  or  not  the  plaintiff  had  received  the 
memorandum  with  his  check  and  had  had  the  alleged  conversation. 
The  plaintiff  denies  both  receiving  the  memorandum  and  having 
the  conversation.   If  the  jury  had  found  that  there  was  such 
a  memorandum  and  conversation,  and  that  the  plaintiff  accepted 
the  check  making  no  objections  to  the  defendant's  computations 
as  evidenced  in  the  memorandum  and  the  conversation,  such 
acceptance  could  be  treated  as  a  tacit  admission  on  the  part 
of  the  plaintiff  as  to  the  correctness  of  the  computations 
made  by  the  defendant.  Butler  v.  Corn  all.  1^+8  111.  276,  35 
N.E.  767;  Greenburg  v.  Childs  &  Co..  2^2  111.  110.  89  N.E.  679. 
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The  Judgments  of  the  Mimlclpal  Court  of  Chicago 
are  reversed  and  the  cause  Is  remanded  for  further 
proceedings  consistent  with  the  views  expressed  in 
this  opinion. 

Reversed  and  Remanded. 

Schwartz,  P.J.,  and  Dempsey,  J,,  concur. 
Abstract  only. 
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